HOTEL LAW: THE BEST DEFENSE: AN ENFORCEABLE
FORUM SELECTION CLAUSE

By Thomas A. Dickerson

May 26, 2017

In St. Aubin v. Island Hotel Company1 the Federal District Court
in the Southern District of Florida court once again considered the
enforceability of a Bahamas forum selection and choice of law clause
in a hotel registration agreement which guests at the Atlantis Resort
in Nassau are required to sign upon checking in. The forum selection
clause was not enforced this time [“she did not sign the Agreement-or
any other document containing a forum-selection clause-or authorize
anyone else to do so on her behalf and she did not receive reasonable
notice of the forum-selection clause before or during the check-in
process”] and neither was defendant’s forum non conveniens motion
granted [“there is no dispute that the Bahamas is an available and
adequate forum for plaintiff to bring her claims”, however the
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private interest factors determine the outcome here). Nonetheless,
such clauses are enforceable not only in Florida, under the right
circumstances and, but especially, here in New York State. This
article compares the Florida and New York law regarding the
enforceability of hotel and resort forum selection clauses.

Importance Of Forum Selection Clauses

Forum selection clauses (FSCs) are important to defendants
since forcing injured travelers to pursue their claims in distant
forums, with legal systems that do not recognize contingency fees
or jury trials and with laws not necessarily as accommodating as those
in the United States, may chill the enthusiasm of injured travelers
to pursue their claims abroad. A particularly important factor in
a forum selection clause analysis is whether the hotel guest has
“consented” to a change of forum upon the existence of a forum
selection clause in a travel contract, which states, in
essence, that any and all claims against the hotel or purveyor
of other travel services must be brought before a court in a specific
forum and subject to local law; typically, where the accident took
place or where the hotel is located2.
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FSCs Are Spreading

Requiring lawsuits to be brought where t3he cruiselines are
headquartered, i.e., Miami, New York or Seattle. Recently, other
purveyors of travel services such as hotels4, ski resorts5, tour
operators6, Internet travel sellers7, railroads8, resort time share
facilities9, para-gliding companies10 and scuba diving companies11
have used FSCs in their travel contracts.

Florida Case Law

In several cases involving accidents at the Atlantis Paradise
Island Resort (Atlantis) in the Bahamas, including the very recent
St. Aubin case, the federal courts in Florida have advanced the
concept that a hotel guest should be given sufficient advance notice
of a FSC to be able to reject the travel contract in which it appears.
As noted by the Court in Cleveland v. Kerzner International Resorts,
Inc.12,
“The Eleventh Circuit13 has adopted a two-part
‘reasonable communications’ test for this analysis. The Court looks
first to the clause’s physical characteristics
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[visibility based on print size and location in travel
Contract] to determine whether the (FSC) was hidden or
Ambiguous, and second to ‘whether the plaintiffs had the
Ability to become meaningfully informed of the clause and
To reject its terms”

The Sun Trust Case

The first case addressing this issue was Sun Trust Bank v. Sun
International Hotels, Limited
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, in which an infant tourist was

killed while snorkeling at a resort in the Bahamas. The Sun Trust
Court refused to enforce a FSC in hotel guest registration document.

“The extrinsic circumstances indicating the plaintiff’s
ability to become meaningfully informed and to reject the
contractual terms at stake are equally important in determining
enforceabilityA forum selection clause is not fundamentally
fair if it is shown that the resisting party was not free to
reject it with impunity”

Here, while Atlantis guests may have been afforded sufficient
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opportunity to read the forum selection clause (upon arrival) they
had no objectively reasonable opportunity to consider and reject it.
It is undisputed that (the hotel guest) was not told when she made
her reservations that she would be required to sign the clause. This
rule has been followed in subsequent Florida cases15.

Prior Visits

If the hotel guest has previously visited the hotel and signed
the guest registration form containing the FSC the court in Florida
have found that the adequate advance notice requirement has been
satisfied16.

Emails And Hyperlinks

If the hotel sends emails advising the guest of the existence
of the FSC in a guest registration form which must be signed upon
arrival, the Florida courts may find adequate advance notice17. In
Son v. Kerzner Int’l Resorts, Inc.18,the guest was advised by email
of the need to sign hotel registration form upon arrival. In addition,
in Feggestad v. Kerzner International Bahamas Limited19 the Court
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noted that “The record demonstrates that the Feggestads first
received notice of the forum selection clause via the email
confirmation of their reservations. Even though th clause was
contained in a hyperlink in the body of the email, there was nothing
that prevented them from clicking on the link to read the terms and
conditions that would apply to their stay at the Atlantis...the
Feggestads received notice for a second time when they registered
at the Atlantis”. However, the enforcement of contractual terms and
conditions lurking in hyperlinks such as forum selection clauses,
choice of law clauses and mandatory arbitration clauses are
problematic [See Dickerson & Berman, Consumers’ Loss Of Rights In
The Internet Age20].

Informing Travel Agents

If the hotel informs the guest’s travel agent of the existence
and applicability of a FSC, the Florida courts may find adequate
notice21. In McArthur v. Kerzner Int’l Bahamas, Ltd.22, the Courts
noted that “[t]he travel agent, via its contract with the resort,
knew that the attendees at the resort were subject to certain
additional terms and conditions, agreed to notify their clients
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regarding the terms and conditions, and knew where to obtain the
specific terms and conditions”.

New York Case Law

The Court of New York State have taken a different approach by
enforcing FSCs in travel cases without any requirement that there
be some form of advance notice of the applicability of a FSC before
arriving at the hotel. In Molino v. Sagamore23, a slip and fall
accident at the Sagamore Resort in Warren County, the guest arrived
at the hotel and signed a “Rental Agreement’ containing a proviso
that ‘if there is a claim or dispute that arises out of the use of
the facilities that results in legal action, all issues will be
settled by the courts of the State of New York, Warren CountyHere,
the fact that the Rental Agreement containing the (FSC) was presented
to the plaintiffs at registration and was not the product of
negotiation does not render it unenforceable”24.
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