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Causes of action alleging the violation of one or more Federal
and/or New York State consumer protection statutes are frequently
asserted in civil cases ' This annual survey of recent consumer law
cases discusses those consumer protection statutes mos tfrequently

usedinNew York State Courtsandinthe Federal Courtsinthe Second

Circuit. See also: Dickerson, New York State Class Actions: a Very
GoodYear ,N.Y.L.J.(1/31/2017); Dickerson & Austin, New York State
Class Actions 2016, N.Y.L.J. (9/29/201 6).

2016- 2016 Positive Developments

Themajorconsumerissuein2015 - 2016wastherevelationofthe
near extinction of the right of consumers and employees to utilize
the class action device in federal and state Courts through the
enforcement of mandatory arbitration clauses, class action waivers

and class arbitration waivers in consumer contracts and employment

agreements. This sad state of affai rswas addressed, inpart,inour
article, Dickerson & Chambers, Challenging Concepcion In New York
State Courts  ,New York Law Journal (12/29/2015) and by the proposed

rule making of the federal Consumer Financial Protection Board to
prohibit class action and class arbitration waivers in all consumer

financial contracts in the United States.



2016- 2017 Not So Positive Developments

Unfortunatelyforconsumersnationwide ,2017signalsa retreat
fromthe  expansion of consumer rights with Congressional effortsto
dismantlethefederalConsumerFinancial ProtectionBoard [seee.q.,
Puzzanghers, Housevotes along party linestorepeal key Dodd - Frank
financial reforms , Los Angeles Times (6/13/20217) ("“The

whichfacesmajorhurdlesinthe Senate because of united Democratic
opposition, would continue the Republicans’ de
Presiden tTrumpbydismantlingkey partsofthe2010Dodd - FrankWall

Street Reform and Consumer Bndaheexpdctedon Act ” ) ]

continuingadher encebytheU.S. Supreme Court tothe  directives set
forth in AT&T Mobility LL C v. Concepcion , 560 U.S. 923 (2010) and
subsequent cases [see e.g., Kindred Nursing Ctrs. Ltd. P

Clark , 2017 U.S. LEXIS 2948 (May 15, 2017)(arbitration agreement

enforced)].

Challenging Concepcion In New York State Courts

During the last few years meaningful consumer remedie s,e.g.,

the class action device, have come under vigorous assault,



particularly,intherealmofthe purchaseofmoderatelypricedgoods

and services. One need only read Justice Gins
Direct,Inc.v.Imburgia andtheNewYorkTimesarticle citedtherein
[see I n Arbitration, a 6Privatization o(f“Byhe Ju

inserting individual arbitration clauses into a soaring number of

consumer and employment contracts, companies [have] devised a way

to circumvent the courts and bar people fro m joining together in

class - actionlawsuits, realistically the only tool citizens have to

fight illegal or deceitful busi ne sAsitrgtionact i ces
Study published by the federal Consumer Financial Protection Board

to understand that meaningful consumer remedies have nearly been

extinguished through forced arbitration, particularly on the

Internet.

A Brief History
A brief history of the U.S. Supreme Court’
enforceabilityofmandatoryarbitrationclausesandclassactionand
class arbitration waivers in consumer contracts follows. In Green
Tree Financial Corp. v. Bassel the Court held that whether an
ar bitration agreement prohibits class arbitrationsisto be decided
by arbitrators and not the courts. Subsequently, the Court, in

Stolt - NielsenS.A.v.AnimalFeedsinternationalCorp. ,Clarifiedits
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earlier ruling in Bazzle by reversing the Second Circuit C ourt of

Appeal s decision finding the class wide arhbi
permissible. “1t follows that a party may not
FAAtosubmittoclassarbitrationunlessthereisacontractualbasis

for concluding that the part yAT&IgMokilegydL t o«C s o ” .
v.Concepcion the Courtaddressed the enforceability of contractual

clauses prohibiting class actions and/or class arbitrations. In

Concepcion the Court abrogated a rule in Discover Bank v. Superior

Court to the effect that consumer contracts containing clauses

prohibiting class actions or class arbitrations were void as

unconscionabl e. *“ CBbBiscover®ank i aulessimilarly
interfereswitharbitration.Althoughtheruledoesnotrequireclass

widearb itration,itallowsany partytoconsumercontracttodemand

it ex postAmericdnikxpress Co. Italian Colors Restaurant

American Express Co. , the Court rejected the argument that class

arbitration was necessary to prosecute cl ai ms
sip t hrough t he | ega ln Birgcsince.imburgid theCourt
heldthatamandatoryarbitrationclausemustbeenforcednotingthat

“California’s interpretation of the phrase ‘1| a
not place arbitration contraandgwllalother equal f oo

contracts For that reason, it does not give
federal policy favor i ng Aadinb iKindredNursiogCtrs. .

Ltd. POoship y2010JXALEXIS2948 (May 15,2017)the Court



enforced an arbitration agreement citing AT&T Mobility LLC v.

Concepcion and noted “The (FAA) thus preempts any s
discriminates on its face against arbitration or that covertly

accomplishes the same objective of disfavoring contracts that have

the defining features of an arbi t rati on agreement”.

New York Arbitration Decisions

InNewY orkStatethereisastrongpolicyfavoringarbitration
and class action waivers have been enforced. Recently, however, the
Appellate Divisions of the Firstand Second Departments have either

rejected motionsto compelindividual arbitration and allowed joint

or class arbitrations distinguishing Stolt - Nielsen [See JetBlue
Airways Corp. v. Stephenson and Chengv. Oxford Health Plans, Inc. ]
or remitted to the trial court for a hearing on “the issues of

unconscionability,adequatenotice ofthechangeinterms,viability

of class action waivers and the costs pf pros
an individual basis including anticipated fees for experts and

attorneys, the availability of attorne ys willing to undertake such

a claim and the corresponding costs likely incurred if the matter

proceeded on a class -wi de b a s kranRel v][Citicorp Insurance

Services, Inc. ]



Post Concepcion & Italian Colors

However, in Weinstein v. Jenny Craig Operations, Inc. , an
employee class action, the defendant sought to exclude purported
class members who after the action had been commenced signed
arbitration agreements containing class action waivers. In denying

this request, the Appellate Division held that the trial cour
properly exercised its discretion by drawing the inference that the

agreements had been implemented in response to this litigation and

to preclude class members. Thus, the court properly declined to

enforce those agreements signed af ter the commencement of this

litigation. However, the waiver would be enforced as to employees

who were hired after the c¢cl ass alemphagsin was com
added] . In Ansahv. AW.l. Security & Investigation , an employee

class action, def en dificationsemmaryjedgneentmotion

was denied as premature with the court noting

argument that the contracts require arbitration...is unpreserved

(and i n any event) would *“fail...since plaint
ar bi tr at eSthifferv.8 |l omi no6 s, theApmellateTerm,relying
upon Concepcion, f ound that “General BusinesscisLaw Sec

a categorical rule prohibiting mandatory arbitration clauses in
consumer contracts , and thus, at least where there exists a nexus

with interstate commerce, is displ acedAndiry Ghénee. FAA" .



Chinese - AmericanPlanning CouncilHome AttendantProgram, Inc ., the

Court refused to enforce an arbitration clause because it was both

inapplicable [“does not apply to the cl ai ms h
[ “deenot clearly indicate an agreement to arb
constitute a ‘“clear and unmistakabl e’ agreemen
arising under federal or state | aw”]

Challenging Enforceability

There are a number of common law challenges which may be
permissible under Concepcion and which some state courts have used

in consideringthe enforceability of mandatory arbitration clauses.

For example, in Sanchez v. Valencia Holding Company,

LLC the California Supreme Court noted that Concepcion “r eaf fir med
that the FAA does not preempt ‘generally appl
defenses, such as fraud, duress or unconsci onsa

FAA, these defenses may provide grounds for invalidating an

ar bitration agreement if they are enforced evenhandedly and do not

‘“interfere[] with fundamental attributes of a

A Few Examples

Mandatory arbitration clauses may be found unenforceable



because:

. The costs for the consumer to arbitrate ar e too high [See

Vasquez - Lopez v. Beneficial Oregon, Inc., 152 P. 3d 940 (Or. App.

2007). But see Tsadilas, supra (““the risk’

saddled with prohibitive costs is too speculative to justify

invalidation of an arbitr at iacemnfaa[§ee@uerraent 7 ) ]
v. Long Beach Care Center, Inc., 2015 WL 6672220 (Cal. App.

2015)(clause requiring payment of arbitrator fee unfair and severed

but arbitration enforced)] or unknown [ See Kinkel v. Cingular

Wireless LLC, 857 N.E. 2d 250 (lll. Sup. 2006)].

.Thereisalackofmutualityinthearbitrationagreement[See
Motormax Financial Services Corp. v. Knight, 2015 WL 4911825 (Mo.
App. 2015)(arbitration agreement lacked mutuality and adequate
consideration); Tillman v. Commercial Credit Loans, Inc., 362 N.C.
93 (N.C. Sup. 2008)(lack of mutuality). Butsee Berentv. CMHHomes,
Inc., 2015 WL 3526984 (Tenn. Sup. 2015)(arbitration agreement not
unconscionable)] including a lack of consideration [See Feeney v.
Dell, Inc., 87 Mass App. Ct. 113 7 (Mass. App. 2015)(agreement to

arbitrate enforced as supported by consideration)].

. The arbitration clause is procedurally unconscionable

o

t
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[See Shaffer v. Royal Gate Dodge, Inc., 2009 WL 4638850 (Mo. App.
2009)(arbitration agreement unconscionable); But see Sanchez v.
Valencia Holding Company, LLC, 61 Cal. 4 th 899 (Cal. Sup.
2015)(arbitration agreement not unconscionable); Berent v. CMH
Homes,Inc.,2015WL3526984(Tenn.Sup.2015)(arbitrationagreement
notunconscionable);Ranazziv.Amazon.com,2015W L641280(OhioApp.
2015)(arbitration agreement neither procedurally or substantively

unenforceable)].

. The arbitration agreement is substantively unconscionable
[See Strausbergv.LaurelHealthCare Providers,LLC,2013WL5741413
(N.M.App.2013)(arbit rationagreementunconscionable);Brownv.MHN
Government Services, Inc., 306 P. 3d 948 (Wash. Sup. En Ban.
2013)(arbitration agreement unconscionable). But see
Bank of the Ozarks, Inc. v. Walker, 2013 Ark. App. 517 (Ark. App.

2013)(arbitration agreement n ot unconscionable)].

. The claims made are not covered by the arbitration clause
[See Extendicare Homes v. Whisman, 2015 WL 5634308 (Ky. Sup.
2015)(attorneys in fact cannot execute pre - dispute arbitration

agreements waiving nursing home resid ents constitutional ri
jurytrialandaccesstocourts); Collierv.NationalPennBank,2015
WL 7444713 (Pa. Super. 2015)(arbitration clause unenforceable per

10



superceding agreement); Hobbs v. Tamko, 2015 WL 6457837 (Mo. App.

2015) (arbitration claus e not apply to warranty claims); Klussman

v. Cross Country Bank, 134 Cal. App. 4 th 1283 (Cal. App. 2005)

(injunctive reliefs claim under Consumers Legal Remedies Act and
UnfairCompetitionLawnotsubjecttoarbitration); GMACVv.Pittella,

2012N.J.Super. Unpub.LEXIS1928(N.J.Super.A.D.2012)( Concepcion

“did not alter the basic premise that ‘an agree
be a product of mutual assent, as determined under customary

principals of contract | aw’"”)]

. The arbitration agreement is a contr act of adhesion [See
Kortum - Managhan, 204 P. 3d 693 (Mont. Sup. 2009)(adhesion

contract)].

. There is unequal bargaining power between the parties [See
Tillman c. Commercial CreditLoans, Inc.,655S.E. 2d 362 (N.C. Sup.
2008)(inequality of bargaining pow er)].

. The arbitration agreement may be enforced but class
arbitrationmay be allowed[See De Souzav. The Solomon Partnership,

Inc., 88 Mass. App. Ct. 1107 (Mass. App. 2015)].

. The arbitration clause immunizes a defendant from liability
[ Se e Brewerv. Missouri Title Loans, 364 S.W. 3d 486 (Mo. Sup. En

11



Banc 2012)(unconscionable and unenforceable)].

. The arbitration agreement was never accepted, signed or
negotiated [See Hobbs v. Tamko, 2015 WL 6457837 (Mo. App. 2015)
(customersd idnotacceptterms of arbitration clause in warranty);
Maxon v. Initiative Legal Group APC, 2015 WL 5773358 (Cal. App.
2015)(defendants never signed agreement and hence there is no
agreement to arbitrate)]. But see Tallman v. Eighth Judicial
District, 359 P. 3d 113 (Nev. Sup. 2015)(arbitration agreement

enforced notwithstanding employer’s failure t
Wiese v. CACH, LLC, 189 Wash. App. 466 (Wash. App. 2015)(parent

company, as anon - signatory, was entitled to compel arbitration);

Marrenov. D irectTV LLC, 233 Cal. App. 4 th 1408 (Cal. App. 2015)
(successorininteresthasstandingtoenforcearbitrationagreement

through equitable estoppel); Gonzalez v. Metro Nissan of Redlands,

2013 WL 4858770 (Cal. App. 2013)(under some circumstances

non- signa tories may compel arbitration and be compelled to

arbitrate)] or is otherwise not applicable [See UFCW & Employers

Benefit Trust v. Sutter Health, 241 Cal. App. 4 th 909 (Cal. App.

2015)(arbitration agreement between health care provider and

contracting age nt not binding on trust)].

. Defendant waives arbitration [See Tennyson v. Santa Fe

12



Dealership Acquisition I, Inc., 2015 WL 7421485 (N.M. App.

2015)(defendant waived right to compel arbitration). But see

Diamante, LLC v. Dye, 464 S.W. 3d 459 (Ark. Sup. 2 015)(waiver may

apply to class); Richmond Holdings, Inc. v. Superior Recharge

Systems, LLC, 455 S.W. 3d 573 (Tex. Sup. 2015) (
to compel arbitration is not enough for waiver
Judicial District, 359 P. 3d 113 (Nev. Su p. 2015) (arbitration
agreementenforced;employerdidnotwaiverighttoarbitrate);Wiese

v. CACH, LLC, 189 Wash. App. 466 (Wash. App. 2015)(defendants did

not waive right to arbitrate)].

. The arbitration clause lacks clarity [See Rotondi v. Dibre

Auto Group, LLC, 2014 WL 3129804 (N.J.A.D. 2014)(class action

arbitration waiver not stated with sufficient clarity).

. The arbitration clause violates and a state statute [ See

Iskanianv. CLS TransportationLos Angeles,LLC,59Cal.4 h 348(Cal
Sup. 2014) (“Under *‘Labor Law Private Attorney
an '‘aggrieved employee’ may bring a civil acti
behal f of other...employees to recover civil qg
policy[See Garridov. AirLiquide Industrial U.S. LP, 241 Cal. App.

4" 833(Cal.App.2015)(classactionwaiverviolatespublicpolicy)].

13



Thereare,ofcourse,othergroundswhichthe CourtsofNewYork

State may wish to use in challenging the dictates of Concepcion

Forum Selection Clauses: Is Adequate Notice Necessary?

Thinking about taking a weekend trip to the Sagamore Resorton
Lake GCeorge in Warren County. Before finalizing arrangements you
should, of course, make inquiry of the destination resort about the
facilitiesandservicesavailable.Onebi tofimportantinformation,
which you may not have thought of, is should you have an accident
you must litigate your claim in the forum in which the resort is
located.

Unfortunately,thisinformationmaynotberevealedtoyouuntil
you arrive at your destination. In Molino v. Sagamore and in
subsequent cases, New York courts have enforced forum selection
clauses,theexistenceofwhichtravelershadnoadvancenoticeuntil
they arrived at the Sagamore Resort and signed a check -in “Rent al
Agreement . I n comparison the courts in Florida
travelersbe givenadvance notice ofaforumselectionclause before
they arrive at their destination. This article will discuss these

two different approaches to enforcing forum selection clauses.

Forum Non Conveniens

14



Forum selection clauses (FSCs) are important to defendants
since forcing injured travelers to pursue their claims in a distant
forum may chill their enthusiasm to do so. FSCs are also important
totheCourtssinceavalidFSCchangesa typical  forumnonconveniens
analysis. For example, in Clevel and v. Kerzner I ntdél Res
the Court noted that “The (US) Supreme Court ha
appropriate way to enforce a (FSC) pointing to a state or foreign
forumisthroughthedoc trine of forum non conveniens’
is a valid (FSC), the court’s forum non conven
in three ways: (1) the plaintiff’s choice of fo
(2) the court ‘“should not consider arguments

private i nterests’ and ( 3)-ot-taerrulestofdhe original

venue ar e not transferred to the new venue.

is that (FSCs) should control except in unusual
preliminarystep,therefore,istodeterminewhetherthereis avalid
(FSC) .

Forum Selection Clauses

Atypical FSCinatravel contractstates, inessence, thatany
and all claims against the purveyor of the travel services must be
brought before a Court in a specific forum, typically, where the

15



acciden ttakes place orwhere the travel purveyoris headquartered.

In addition to cruiselines other purveyors of travel services such

as hotels, ski resorts, tour operators, Internet travel sellers,

helicopter manufacturers, railroads, resort time share faciliti es,
para - gliding company and scuba diving companies have recently

included FSCs in their travel contracts.

Adequate Notice Must Be Required

Longago,theU.S. Supreme Courtin CarnivalCruiseLines, Inc.

v. Shute  made it clear that FSCs are enforceable i f they are

reasonable and the traveler is notified of the existence ofthe FSC

in sufficient time to retain “the option of re
contract with impunity”. The Courts of New Yor
intermsofwhetherornotadvancenoticeo faforumselectionclause

in a travel contract should be provided.

The Florida Experience

Inseveral casesinvolving accidents atthe Atlantis Paradise
IslandResort(Atlantis)intheBahamasthefederalcourtsinFlorida
haveadvancedthesalutaryconceptthataconsumeroftravelservices

should be given sufficient advanced notice of a FSC to be able to

16



rejectthetravelcontractinwhichitappears. Asnotedbythe Court

in Cleveland , supra, “The EI event KreBGkelv.Karznear [ s e e

| nt 61 Ho t e I] lwas dddpied a two -part ‘reasonabl e
communicativeness’ test for thi dooksfrsdtbysi s. The
the clause’s physical <characteristics [vVvisiDbi

sizeandlocationintravel contract]todetermine whetherthe (FSC)

was hidden or ambiguous, and second to ‘whethe
the ability to become meaning ful ly infor med of the clause and to
reject its terms”

The Aubin Case

In St.Aubinv.IslandHotel Company the FederalDistrict Court
inthe Southern District of Florida court once again considered the
enforceability ofaBahamasforumselectionand choice of law clause
inahotelregistrationagreementwhichguestsatthe AtlantisResort
inNassauarerequired tosignupon checkingin. The forumselection
cl ause was not enforced this time [“sheodid not
any otherdocumentcontainingaforum - selectionclause - orauthorize
anyoneelsetodosoonherbehalfandshedidnotreceivereasonable
notice of the forum - selection clause before or during the check -in
process”™] and neither wfarambrecbrvanidns n t ’nstion

granted [“there is no dispute that the Bahamas

17



adequate forum for plaintiff to bring her claims

The Sun Trust Case

In SunTrustBankyv.SunInternational Hotels Limited aninfant

tourist was killed while snorkeling at aresortin the Bahamas. The

Sun Trust Court rejected the application of a
hotel guest registration docum ent. “The extrinsic circums
indicating the plaintiff’s ability to become n

and to reject the contractual terms at stake are equally important

in determining enforceability...a forum selection clause is not

fundamentally fairifit shownthattheresisting party was notfree

to reject it with impunity (citing Shute at 499 U.S. 595)...Here,

while Atlantisguests may be afforded sufficientopportunitytoread

the forum selection clause (upon arrival), they have no objectively

reasonab le opportunity to consider and reject it. It is undisputed

that (consumer)was nottold when she made herreservationsthatshe

would be required to sign the clause”. This ru

in subsequent Florida cases.

Prior Visits

18



Ifthe  travelerhaspreviouslyvisitedthe hoteland signedthe
guestregistration form containing a FSC then the Courts in Florida
have found that the adequate advance notice requirement has been
satisfied. In Krenkel , supra, the injured guest had signed hotel
registrationformcontainingaFSCandchoiceoflawclauseonaprior
visit. In Miyoung Son v. Kerzner International Resorts, Inc . The
injured guest signed a form containing an FSC on a prior visit and
was advised by email of the need to sign such a form upon arrival.
Andin Horbergv. Kerzner International Hotels Limited the injured
guest signed hotel the registration form containing an FSC on four

prior occasions.

Emails

If the travel purveyor sends emails advising the traveler of
the existence of the FSCin aguestregistration form which must be
signed upon arrival, then Florida Courts may find adequate advance
notice. In Miyoung, supra, the injured guest was advised by email
of the need to sign a hotel registration form containing a FSC upon
arrival. In Myhrav.RoyalCaribbean Cruises, Ltd. theapplicability
ofaFSCwascommunicatedtotheinjured cruise passengerfivetimes
before departure on a cruise. Andin Larsen, supra, the resort sent

notice by email of the FSC in the hotel registration form but the

19



injured plaintiff’ s serasvisedrandpharse, was not
bound by FSC.

Informing Travel Agents

I f the travel purveyor informs the consumer
theexistenceandapplicabilityofaFSCthenFloridaCourtsmayfind
adequateadvancenotice.In McArthurv.Ker znerintern.BahamasLtd.
the injured traveler had constructive of a FSC
travelagent,viaitscontactwiththeresort,knewthattheattendees
at the resort were subject to certain additional terms and
conditions, agreed to notify thei r clients regarding the terms and
conditions and knew where to obtain the specific terms and
conditions” . ClAedeli and, supra, the injured pl ai
theirtravelarrangementsthroughtheuseofatravelagentatViking
TravelService,whointur nwasanagentfor FunjetVacations(which)
throughits agreementwith Kerzner International Resorts, Inc., had

knowl edge of the (FSC) in question”.

The New York Experience

Unfortunately, the Courtsin New York State seem to have taken
a different approa ch by enforcing FSCs in travel cases without

imposing any requirement that there be some form of advance notice

20



of the applicability of a FSC. Typical, is Molino v. Sagamore the
injured traveler arrived at the Sagamore resor
Agreement” containing a proviso that “‘“if there is
that arises out of the use of the facilities that results in legal

action, allissues will be settled by the courts of the State of New

York, Warren County’ ... Here, the foeaement t hat t
containingthe (FSC)waspresentedtothe plaintiffsatregistration

and was not the product of negotiation does not render it

unenforceabl e”

Molino and subsequent cases did not provide for any advance

notice of the respective forum selection clause thereby depriving

the traveler of “the option of rejecting the |
i mpuni ty”.
Conclusion

The better approach in enforcing forum sele ction clauses in

travel contracts is to require that meaningful advance notice be
given so that the traveler may decide not to purchase the specific

travel service.

Developments In U.S. Cru ise Passenger Rights

21



Travel Consumer Philosophy

When travel consumers purchase travel services from suppliers
and tour operators such as transportation [as provided by airlines,
cruiselines, railroads, bus companies, rental car companies];
accommodations [as provided by hotels and resorts and cruiselines];
foodanddrink[as provided by the aforesaid and restaurants]; tours
of local sights or more strenuous activities at the destination [as
provided by destination ground operators often working with or for
airlines, cruiselines, hotels and resortsand tour o perators], they
should receive the purchased travel services as promised and
contracted for or which can reasonably by exp
receive those services, in whole or in part, then the injured or
victimizedtravelershouldbeproperlycompensat edinacourtoflaw,
preferably in the jurisdiction wherein the services were purchased

and/or where the consumer resides and subject to local law.

The Evolution Of Travelerds Rights

WhenlfirststartedwritingaboutTravelLawin1976,therights

and remedies available to travelers were few, indeed.

The Independent Contractor Defense

22



The concept that a principal, whether an airline, cruiseline,
hotel,resortortouroperatorshouldbeabletoinsulateitselffrom
liability for the tortuous and cont ractual misconduct of so called
independent contractors was universally accepted by the Courts on

the land and on the sea, until very recently.

The Barbetta Rule

In the context of maritime law the near universal enforcement
oftherulein Bar bettav.S/SBermudaStar(5 ™ Cir.1988) ,insulating
a cruiseship from liability for the medical
medical staffisaperfectexample ofthisrule. Indeed, avariation
of this rule, that contractual disclaimers of liability for the

misdeedsofgroundservice providerswerealsouniversallyenforced.

The Franza Case

As noted in my 2004 Tulane Maritime Law Journal article,
maritime law, as itis related to passengers, was best described as
21°' Century cruiseshipsand 19 ™ Century passenger rights. However,

th

to my surprise and satisfaction, the 11 Circuit Court of Appeals

recently, not only agreed with this analysis but decided to

23
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dramatically transport passenger rights, atleastin part, into the
21t Century.
Asnotedin Franzav.Royal Caribbean Cruises, Ltd. (2014) ,
decline to adopt the rule explicated in Barbetta, because we can no
longer discern a sound basis in law for ignoring the facts alleged
in individual medical malpractice complaints and wholly discarding
the same rules of agency that we have applied so often in other
maritime tort cases...As Justice Holmes, famously put it, we should
not follow a rule of | aw simply because
th »

ofHenry4 , particul arl y wh exdseponwhibhéwaslaid u

downhavevanishedlongsince,andtherulesimplypersistsfromblind

imitation of the past...Here, the roots of the Barbetta  rule snake
back into a wholly different world. Instead of nineteenth - century
steamships...we now confront state - of - the - art cruise ships that

house thousands of people and operate as floating cities...In place
oftrulyindependentdoctorsandnurses,wemu stnowacknowledgethat

medi cal professionals routinely work for

A One - Sided Contractually Defined Relationship

Until recently, the relationship between travelers and
suppliers, including cruiseships and tour operators was governed by

contracts, often printed in nearly invisible print and loaded with

24
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self - serving and unconscionable clauses, both substantive and

procedural in nature. These contracts, irregardless of whether the
travelersaworagreedtothetermstherein,wereroutinely enforced.
Indeed, therewerecaseswhichheldthatpromisesmadeinadvertising

material would not be enforced because they were disclaimed or

limited by contractual clauses. In essence, the suppliers or tour

operator’s contractual def i natidngshipiwwthef t heir r e

consumer was nearly universally enforced by the Courts.

The Franza Case

However, in Franzathe  Courtnoted thatitis notthe contract
thatshoulddefinetherelationshipbetweencruiseshipandpassenger
butthe facts of each case. “Royal Caribbean urges us t
the complaint, to (the) passenger ticket contract...which purports
to Iimit the ship’ s l|liability for onboard med
ifweweretolooktothecontractatthisstage,wewouldnotconsider
the nurse and doctor to be independent contractors simply because
that i s what the cruise |ine calls them”. As no
in Captaining The ShipInto Culpability , Tulane Maritime LawJournal
“This point strikes an ominous c¢ hnpantslikeor cr ui s
Royal Caribbean which - in conjunction with the Barbetta rule - have

faithfully relied on contractual limitation of liability clauses

25



like the one in Franza t o insulate them from i mputed |

Shore Excursions Big Business For Cruise Lines

Shore excursions are big business for the cruise lines

[s ee e.qg., Perrin, What | Learned Moonlighting as a Cruise Ship
Trainee  www.cntraveler.com/perin - post/2013/04 (“Cardozo wor ks
year - round, planning, scheduling and executing shore excursion for

demanding passengers...These day trips are big business for the
cruise lines: Royal Caribbean expects Navigator of the Seasto earn

between $600,000 and $1,100,000 per week in onboard revenue,

including tour sal es”); CantroliStogEPress,Code ui se C
Nast Traveler, July 2006, p. 56.( “ Al most ha
passengers - somefivemillionayear - participate inshore excursions

ranging from simple bus tours in port cities to more adventurous

activities such as scuba diving tri ps and hot - air balloon rides.
Excursions sold by a cruise line are generally the most convenient
tobook,andthereforeareoftenmorecrowded - andmoreexpensive - than
those purchased independently... Perhaps, the safest bet is to

purchase shore excursions through the cruise lines. Serious

accidents on these trips are extremely rare although the lines

disclaim any liability for mishaps that occur on these excursions,

they say that they make every effort to ensure that the businesses
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they work with are licens ed and reputable...” ); Sol omon
the Great Outdoors, New York Times Travel Section, October 2, 2005
at p. 12.( “ 250 passengers from a Carnival cr
upand paid$93fortheexperience offloatingininnertubesthrough
arainfo  rest cave...Cruise lines now offer a buffet of shore
excursions for their guests at every port of call...Passengers can
attend a race - car academy in Spain, get their scuba diving
certificateintheVirginislandsandeventakeaspininaMIGfighter
jeti n Russia “).
Cruise lines actively promote shore excursions [See Perry v.
Hal Antillen NV, 2013 WL 2099499 (W.D. Wash. 2013)(shore excursion
accident; discussion of relationships between cruiseline, ground
tour operator and subcontractor transportation pro viders; theories
of liability); Gayou v. Celebrity Cruises, Inc., 2012 WL 2049431
(S.D. Fla. 2012)(cruise passengers sustained injuries riding
zip - line);McLarenv.CelebrityCruises,Inc.,2012WL1792632(S.D.
Fla. 2012)(cruise passenger injured disembar king snorkeling tour
boat); Smolnikar v. Royal Caribbean Cruises Ltd., 787 F. Supp. 2d
1308 (S.D. Fla. 2011)(cruise line passenger injured while

participating in a “zip |ine excursion tour ir
operated by independent contractor Chukka Caribbean Adventures);
Koens v. Royal Caribbean Cruises Ltd., 774 F. Supp. 2d 1215 (S.D.

Fla. 2011)(cruise passengers robbed and assaulted in tour of Earth
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Village)].

Development Of New Duties

Inaneffort, perhaps,tocircumventtheindepende ntcontractor
defense,andfacedwithcasesinvolvingforeignground providersnot
subject to U.S. long arm jurisdiction, the Courts a few years ago
began applying common law principals to the liability of tour
operators for tourist accidents abroad and, m ore recently, in the
maritime context, to cruiselines for shore excursion accidents. In
sodoingtheseCourtshaverecognizedseveralnewdutiestotravelers

and passengers.

Breach Of Warranty Of Safety

A warranty of safety may arise when a travel purveyor
promises in a brochure that some or all of the travel services will
be delivered in a safe or careful manner and it can be shown that

the touristrelied on such representations. For example, terms such

as “highly skilled boat men” E{pediioasiinc,. Soci ety
“unsinkabl e boats” [Wolf v. Fico Travel], “saf
Hi spani dad Holidays, Il nc.], “perfectly safe”
[ Gl enview Park District v. Melhus], “perfectly
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[Wolff v. Holland America Lines]

and describing cliff jumping as an approved an

require the travel purveyor to actually deliver on the warranty.

Negligent Selection Of A Supplier Or Ground Services Provider

In an early case in 1992, Winter v. I.C. Holi days, Inc., the
Court found a tour operator liable for the negligent selection of
a foreign bus company which was not only negligent but was also
insolvent, uninsured and otherwise unavailable to satisfy the claim
oftheinjuredtravelers. Recently, the co urts have recognized this

duty.

The Zapata Case

For example, in Zapata v. Royal Caribbean Cruises, Ltd., 2013
WL 1296298 (S.D.Fla.2013)thecruise passengerpurchasedexcursion
tickets onboard the cruise ship featuring “bell
deced ent was asphyxiated, brought to the surface for oxygen but
unfortunately the oxygen tank was empty whereupon decedent became
unconscious and died.[claims against cruise line RCCL governed by
Death on the High Seas Act (DOHSA) eliminating recovery of

non - pecuniary damages; claims for negligent selection or retention
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of excursion operators and apparent agency or agency by estoppel
legally sufficient if appropriate facts repleaded; claims of joint
venture and third party beneficiary theory dismissed as express ly

disclaimed in Tour Operator Agreement].

The Perry Case

In Perry v. Hal Antillen NV, 2013 WL 2099499 (W.D. Wash.
2013)the cruise passenger returning from a cruiseship recommended
and promoted shore excursion, was run over by shore excursion tour
bus.[extensivediscussionofliabilityissuesregardingcruiselines
which recommended and promoted shore excursion, local ground
operatorandtourbusthattransported cruise passengerstoandfrom
shore excursion; liability theories include agency by estoppel,
third party beneficiary, failure to disclose, negligent selection,
jointventure,warrantyofsafety, negligentsupervisionanddamages

' imitation under Washington’s Consumer Protec

The Gibson Case

InGibsonv.NCL(Bahamas)L td.,2012WL1952667(S.D.Fla.2012)
the cruise passenger was injured attempting tc
to transport her to a zipline tour in the Mexic
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of action for negligent selection to excursior

Bus” , f a itolarmamdnegligentsupervision;butcausesofaction

stated for apparent authority and joint venture].

The Reming Case

In Reming v. Holland America Line, Inc., 2013 WL 594281 (W.D.
Wash. 2013) the cruise passenger fell into a sink hole during shore
excursioninMazatlanCity.[cruiseshipcontractclausedisclaiming
liability for negligent selection of local tour bus company
unenforceable thus expanding the scope 26 U.S.C. § 30509 from
accidents onboard to shore excursion accidents; caus e of action for
negligent selection of excursion operator sta
to provide any evidence or argument regarding HAL’ s
Tropical Tour’'s competence and fitness as an
Therefore, Plaintiff’s cl ai(megligengselecdlonng HAL' s

and retention of Tropical Tours remains for trial].

Duty To Warn Of Dangerous Environments

In  Chaparro v. Carnival Corporation, 693 F. 3d 1333 (11 ™ Cir.
2012) the passengers took a cruise aboard Car

duringwhichaCarnivalemployeeurgedplaintiffstovisitCokiBeach
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and Coral World which plaintiffs did. “On thei

from Coki Beach (plaintiffs) rode an open - air bus past a funeral
serviceofagangmemberwhorecentlydiedinagang - relatedshooting
near Coki Beach...While stuck in traffic, gang - related retaliatory

violence erupted at the funeral, shots were fired and Liz Marie was

killed by gunfire which she was a passenger or
Carnival to dismiss denied, claim sta ted for failure to warn;
complaint alleged, inter alia, “Carnival was f a

because it sold excursion to passengers to Coki Beach; Carnival

generally knew of gang violence and public shootings in St. Thomas;

Carnival knew of Crepuiatioifer dreglsdles, theftand
gangviolence...Carnivalfailedtowarn(passengers)ofanyofthese

dangers; Carnivalknew orshould have known ofthese dangersbecause

Carnival monitors crime in its ports of call;
inencouragi  ngits passengers to visit Coki Beach and in failing to

warn disembarking passengers of general or specific incidents of

crime in St. Thomas and Coki Beach caused Liz

Third Party Beneficiary Theory

The Perry Case

InPerryv. Hal Antillen NV, 2013 WL 2099499 (W.D. Wash. 2013)
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the cruise passenger was run over by a tour van hired as a

subcontractor by the tour operator Rain Forest Aerial Tram,

Ltd.(RFAT). RFAT had entered into a contract with the cruiselines

(HAL) and executed a copy of a manual entitled ‘“Tour
Procedures and Policies” ( TOPPS). TOPPS requi
in the Caribbean to obtain minimum limits of auto and general

l'iability insurance of *US$2.0 million/accide
[s]hould the Operato r subcontract for services (such as aircratft,

rail, tour buses or watercraft), the Tour Operator must provide a

| i st of its subcontractors and evidence of t h
i nsurance” . The cruiseline asserted that RFAT
assure thatany s ubcontractor it used to provide excursion related

serviceshadinplacetheequivalentUSD2,000,000inautoandgeneral

l'iability coverage”. Here, it was discovered at
the tour van operator only had $85,000

in insurance coverage and t he Court held that the plaintiffs were

third party beneficiaries of TOPPS and had a claim against RFAT for

failingtodisclosetoHAL thattourvanoperatorwasasubcontractor

and was only insured up to $85,000).

The Haese Case

In Haese v. Celebrity Cr uises, Inc., 2012 A.M.C. 1739 (S.D.
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Fla. 2012) the plaintiff and her mother were parasailing in tandem

during shore excursion when “the guide rope s
and both women fell into the water”. As a res
daughter sustamapedophac injuries” [causes of a

upon third party beneficiary theory and joint venture stated)].

Apparent Agency/Agency By Estoppel

On Board Medical Malpractice

Traditionally, cruise ships have not been held vicariously

|l i able for the medical malpractice of the shipr
staff[  Barbetta v. S/S Bermuda Star , 848 F. 2d 1364 (5 th - Cir.

1988 )].

Policy Unfair

This policy was unfair and has been criticized by some Courts
[ see e.g., Nietes v. American President Lines, Ltd., 188 F. Supp.
219 (N.D. Cal. 1959 )( cruise ship vicariously liable for medical

mal practice of ship’s doctor who wasand member

commentators[Seee.g., Herschatt, Cruise Ship Medical Malpractice

Cases: Must Admiralty Courts Steer By The Star Of Stare Decisis, 17

Nova L. Rev. 575, 592 ( 1992 ). ( *“ 1t would be
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of the traveling public for admiralty courts t 0 revoke this harsh

policy of holding carriers harmless for the torts of physicians

engaged by them. However, if admiralty courts continue to exonerate

carriers in passenger medical malpractice cases, there are three

possible ways to provide better care to travelers: First, the

|l egi sl ature can amend current statutory descr
staff so that a doctor is specified as an employee of the carrier;

second, passengers can invoke the doctrine of agency by estoppel;
andthird,ashippingcompanymayi ndemnifyitselfagainstpotential

medi cal mal practice claims “ )]

The Carlisle Case

InCarlislev.CarnivalCorp.,2003Fla. App.LEXIS 12794 (Fla.

App. 2003 ) a 14 year ol d female passenger beca

pain, lower back pain anddiarrheaand was seen severaltimesinthe

ship’s hospital by the ship’s physician “ who
condition as flu when, in fact, she was suffering from an

appendicitis. After severaldaysof mistreatmentthe shewasremoved

from the cruise shi p, underwent surgery after the appendix ruptured

and was rendered sterile. In rejecting a long line cases inthe 5 th

Circuit absolving cruise ships for the medical malpractice of a

ship’s doct@Galslet Court stated “ The rule of the
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rest edlargely upontheviewthatanon - professional employer could
not be expected to exercise control or supervision over a

professionally skilled physician. We appreciate the difficulty

inherent in such an employment situation, but we think that the

distinc  tion no longer provides a realistic basis for the

determination of liability in our modern, highly organized

industrial society. Surely, the board of directors of a modern

steamship company has as little professional ability to supervise
effectivelythehi ghlyskilledoperationsinvolvedinthe navigation

of a modern ocean carrier by its master as it has to supervise a
physician’s treatment of shipboard illness. Ye
liable for the negligent operation of the ship by the master. So,

too, shoulditbe liable for the negligent treatment of a passenger

by a physician or nurse in the normal scope of their employment, as

members of the ship’s company, subject to the
of the master. “. Unfortunately, thevesédori da S
this decision in Carlisle v. Carnival Corp ., 953 So. 2d 461 (Fla.

Sup. 2007).

Pre - Franza Cases

Recently, however, a few courts have allowed the victims of

medical malpractice to assert a claim against the cruiseline based
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on apparent agency and negligent or fraudulent misrepresentations

[See Lobegeiger v. Celebrity Cruises, Inc., 2911 WL 3703329 (S.D.

Fla. 2011) (“Plaintiff alleges Celebrity *held
an officer of the ship’s crew ‘“through his tit
| iving quarters on board the ship and his offices on board the

ship’”...Taking these allegations as true, Pl air

alleged that Celebrity made manifestations which could cause

Pl aintiff to believe Dr. Laubscher wasausen agent
of action for fraudulent misrepresentation stated); Lobegeiger v.
Celebrity Cruises Inc., 2012 WL 2402785 (S.D. Fla. 2012)(summary

judgment for defendant on apparent agency theory of liability for

medical malpractice); Hill v. Celebrity Cruises, Inc. , 2011 WL

5360247 (S.D. Fla. 2011)(no actual agency; no apparent agency; but
misrepresentationthatshipwould havetwodoctorsbutonly provided

one stated claim for negligent misrepresentation).

The Franza Case

InFranzav.Royal Caribbean Cruises, Ltd. ,772F.3d1225(11 th

Cir. 2014) an elderly cruise passenger, Pasquale Vaglio, fell and

bashed his head while on shore. All egedly due
medi cal attention” that he received from the st
his | ife could not bearstawed.ar“Itrhep ship’s nurs
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purportedlyfailedtoassesshiscranialtrauma,neglectedtoconduct
an diagnostic scans and released with no treatment to speak of. The
onboard doctor, for his part, failed to meet with VVaglio for nearly

four hours...Vaglio die d about a week | ater”.

Indicia Of Apparent Agency

“For starters, Franza’'s complaint plausibl
t hat Royal Cari bbean ‘acknowledged’” that Nurs
Gonzal ez would act on its behalf and (2) that

und ertaking. Most importantly, Franza specifically asserted that

both medical professionals were ‘employed by’
‘“its employees or agents’ and were ‘“at all ti
within the scope and course of [their] employment... Furtherm ore,

the cruise |Iine directly paid the ship’s nurse
work in the ship’s medical center. Third, the
created, owned and operated by Royal Caribbean, whose own marketing
materialsdescribedtheinfirmaryinproprietary language...Fourth,

the cruise line knowingly provided, and its medical personnel

knowinglywore, uniformsbearing Royal Caribbeannameandlogo. And,

finally, Royal Caribbean allegedly represented to immigration

authorities and passengers that Nurse Garci aand Dr. Gonzalez were

‘“members of the ship’ s crew’” and even introduc
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of the ship’'s Officers. Taken as true, these
than enough to satisfy the first two elements of actual agency

liability

Barbetta Overruled

“We decline to adopt the rule explicated i
we canno longer discernasound basis in law for ignoring the facts
alleged in individual medical malpractice complaints and wholly
discarding the same rules of agency that we have a pplied so often

in other maritime tort cases”

Apparent Agency Applies

“We are the first circuit to address wheth
use apparent agency principals to hold a cruise line vicariously
liable for the onboard medical negligence of its employees...we
concludethatapassengermaysueashipownerformedicalnegligence
ifhecanproperlypleadandprovedetrimental,justifiablereliance

on the apparent agency of a ship’s medical staf
circuits have made only passi ng references to apparent agency
principals in maritime tort cases...Nonetheless, given the broad

salience of agency rules in maritime law...and the important role
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thefederal courts playin settingthe bounds of maritimetorts...we

think apparentagency p rincipals apply in this context. Indeed, the
equitable foundations of apparent agency are just as important in
tortasincontract...Havinglongappliedthe principalsofapparent

agency in maritime cases, we discern no sound basis for allowing a
speciale  xceptionforonboardmedicalnegligence,particularlysince
we have concluded that actual agency principals ought to be applied

in this setting as well"”

Assumption Of Duty/Due Diligence Investigations

Some cruiselines make a concert ed effort to perform due
diligence in the selection of shore excursion operators [See e.g.,
Smolnikarv.RoyalCaribbeanCruisesLtd.,787F.Supp.2d1308(S.D.

Fla. 2011)(cruise line passenger injured while participating in a

“zip |ine” excur siMomegdBay Jamaica operated by

independent contractor Chukka Caribbean Adventures Ltd. (Chukka);

Court addressed three theories of liability against the cruiseline

one of which was the negligent selection of the zip line operators

finding that based on Florida law the cruise line had such a duty

which could not be disclaimed (46 U.S.C. 305009)
a principal may be subject to liability *“for p

persons caused by his failure to exercise reasonable care to employ

40



a compe tent and careful contr actor...Where such a duty exists, a

plaintiff bringing a claim for negligent hiring or retention of an

independent contractor must prove that * (1) t
incompetent or unfit to perform the work; (2) the employer knew or

r easonably should have known of the particular incompetence or
unfitnessand(3)theincompetenceorunfitnesswasaproximatecause

of the plaintiffs injury’”...In determining whe
knew or reasonably should have known of (Chuk
incompetence...the relevant inquiry is whether Royal Caribbean

diligently inquired into (Chukka’s) fitness.
provided...a multitude of reasons why it found (Chukka) to be a

competent and suitable zip line tour operator before and whil e it

was offering the Montego Bay zip line tour. Those reasons include
(1)thatRoyalCaribbeanhadanincident - freerelationshipwasChukka

datingback4 - Syears before offering the Montego Bay tour, (2) that

it had never been made aware of any accidents occurring on any of

Chukka’s other tours, (3) the positive feedbac
Cari bbean passengers who participated in ChukHZKk
Chukka’s reputation as a first class tour ope
leasttwo other major cruiselinesh ad been offeringthe Montego Bay

zip line tour for approximately one year, (8) that it had sent

representativesto participate onthetourandtherewasnonegative

feedback...(12) that it never received any accident reports from
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Chukkapertainingtothe M ontegoBaytour. Theseindicate thatRoyal

Cari bbean’s inquiries were diligent and that

selecting Chukka) were reasonable”) .
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[F.4] Foreclosures

[C]
[H]
[1]

[J]

[L]
[M]
[N]
[O]
[P]
[Q]
[R]

Credit Card Misrepresentations

Identity Thef t

Debt Collection Practices

Fair Debt Collective Practices Act

Lawsuit Loans

Securities

Subprime Residential Loan and Foreclosure Act
Dodd- Frank Wall Street and Consumer Protection Act
Mortgage Assistance Relief Services

Debt Buyers

Credit Card Defaults & Mortgage Foreclosures
[R.1]  Adjudicating Credit Card Defaults

[R.2] Unconscionable and Deceptive

12] Overcoats Lost At Restaurants

13] Pyramid Schemes

14] Retail Sales And Leases

[A]

[A1]
[A.2]
[A.3]
[A.4]

[B]

Consumer Transaction Documents, Type Size
Dating Services
Unfair Rebate Promotions
Backdating
Court Reporter Fees

Dog And Cat Sales
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[B.1] Implied Warranty Of Merchantability
[B.2] Pet Cemeteries
[C] Door To Door Sales
[C.1] Equipment Leases
[C.2] Furniture Extended Warranties
[C.3] Giftcards
[C.4] Health Clubs
[C.4.1] Defibrillators
[C.4.2] Releases
[C.5] Toning Shoes
[D] Lease Renewals
[E] Licensing To Do Business
[1] Home Improvement Contractors
[2] Used Car Dealers
[3] Debt Collectors
[4] Pet Shops
[5] Employment Agencies
[6] Other Licensed Businesses
[E.1]] Massage Therapy
[F] Merchandise Delivery Dates
[F.1] Merchandise Layaway Plans
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[G] Refund Policies

[G.1] Retail Installment Sales

[H] Rental Purchase Agreements

[H.1] Renewal Provisions

[I] Travel Services

[J] Warranty Of Merchantability

15] Telemarketing

[A] Federal Telephone Consumer Protection Act
[1] Exclusive Jurisdiction

[B] N.Y.S. Telemarketing And Consumer Fraud And Abuse

Prevention Act

[C] Telemarketing Devices Restrictions

[D] Telemarketing Sales Call Registry

[E] Unsolicited Telefacsimile Advertising

[16] Weddings

[3] General Business Law § 349

[A] Scope

General Business Law (GBL) 349 prohibits deceptive and
misleading business practices and its scope is broad, indeed

(see Dickerson, Consumer Protection Chapter 111 in Commercial
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Litigation In New York State Courts: Fourth Edition (Robert L. Haig

ed.)(West & NYCLA 2015); Karlin v. IVF America, Inc., 93 NY2d 282,

290 ( GBL 349. .. “on (its) face appl (ies) to vir:
activity and(its)applicationhasbeencorrespondinglybroad...The

reach of (this) statute ‘provides needed autho
numerous, ever - changing types of false and deceptive business

practices which plague consumers i n oulngState"*"’
opinion of Justice Graffeo in Matter of Food Parade, Inc. v. Office

of Consumer Affairs, 7 NY3d 568, 574 (“This C

construed general consumer protection laws to effectuate their

remedial purposes, applying the state deceptive practices | awtoa
full spectrum of consumer - oriented conduct, from the sale of
‘“vanishing premium‘ | ife insurance policies

infertility services...We have repeatedly emphasized that (GBL §

349) and section 350, its companiagal. .. appl
economic activity, and their application has been correspondingly

broad...The reach of these statutes provide[s] needed authority to

cope with the numerous, ever - changing types of false and deceptive

business practices which plague consumers in ou r State ‘... 1In
determining what types of conduct may be deceptive practices under

state law, this Court has applied an objective standard which asks

whet her t he ‘“representation or omission [ was]

reasonable consumer acting reasonably un der the circumstances

55



‘.. .taking into account not only the i mpact on
but also on ‘“the vast multitude which the stat

safeguard - including the ignorant, the unthinking and the credulous

who, in making purchases, do n ot stop to analyze but are governed
by appearances and general i mpressions®”); Gali
Il ns. Co. of America, 94 NY3d 330 (“encompasses

range of deceptive business practices that were never previously
condemnedbydecisi onal | awsState gf New York v. Feldman, 2002 W.L. 237840
(S.D.N.Y.2002) GBL 8 349 “was intended to be broadl.y

extending far beyond the reach of common | aw

Issue Resolved: Relationship To Other Statutes

On occasion som e Courts have found a violation of GBL § 349
and/or 8 350based upontheviolation ofanother consumer protection
whichmaynotbeenforceablebyconsumers|privateofaction]byonly
by governmental authorities such as the New York State Attorney
General.  For example, in three deceptive gift card class actions,
the Appellate Division, Second Department in Llanos v. Shell Oll
Company, 55 A.D. 3d 796 (2d Dept. 2008), Lonner v. Simon Property
Group, Inc. , 57 A.D. 3d 100 (2d Dept. 2008) and Goldman v. Simon
Property Group Inc., 58 A.D. 3d 208 (2d Dept. 2008) the Court found

a violation of GBL 8§ 349 based upon a contractual print size which
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violatedGBL8396 - l.However,in Broderv.CablevisionSystemCorp.,
418F.3d187,200(2d Cir.2005)the Second Circuit Courtof Appeals
affirmed the dismissal of a GBL § 349 claim where plaintiff did not
““mak e a -dtandng claim of deceptiveness under GBL 8§ 349 that
happens to overlap with a possible claim under (another state
statute)”.
In Schlessingerv. Va Ispar Corporation, 21 N.Y.3d 166 (2013),
a federal case, the Court of Appeals addressed two certified
guestions presented by the Court of Appeals of the Second Circuit,
one ofwhichwasthe viability ofa GBL § 349 claim based solely upon
aviolation of G BL8395 -a.In  Schlessinger , Fortunoffs Department
Store sold furniture to plaintiff and a “ Guar

Furniture Protection Plan which provided var.i

furniture became stained or damag ed during the contract period, o r
wo u | derform...a number of service - ranging from advice on stain
removal to replacement of the furniture - or would arrange a store
credit or offer a financial settl ement”.
The Plan also contained a “store closure p
provided only for a refund of the Plan purchase price. Fortunoffs

declaredbankruptcyandofferedplaintiffthereturnof$100purchase
price. This was inadequate since the furniture had already become
stained and damaged during the contract period. Alleging that this

meager settlement off erviolated GBL § 395 - a(2) which provides that
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““[n]o maintenance agreement covering parts an

terminated at the election of the party providing such parts and/or

service during the term of the agreement”. I n dismissing t
349cl aim the Court noted that “there i s no expre
of action to enforce section 395 - a. Instead the legislature chose

to assign enforcement exclusively to governmental officials. The

Court found the “viol at i-®@aoneadbdesdRjive 8§ 3 Asb

to a cause of action under (GBL) 8§ 349". And | a
Llanos, Lonner and Goldman to be correctly decided, they involved

broader deceptive conduct not covered by sect

[B] Goods, Services And Misconduct

Thetypes ofgoodsandservicestowhichG.B.L.§349applies

include, inter alia , the following:

Apartment Rentals ; lllegal Apartments [Bartolomeov. Runco 162
Misc2d 485 (landlord can not recover unpaid rent for illegal
apartment) " and Anileshv. Williams, New York Law Journal, Nov. 15,
1995, p. 38, col. 2 (Yks. Cty. Ct.)(same); Yochim v. McGrath, 165

Misc. 2d 10, 626 N.Y.S. 2d 685 (1995)(renting illegal sublets)];
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ApartmentRentals; Security Deposits [Blendv. Castor, 25 Misc.
3d 1215 ( Watertown City Ct. 2009 )( “ The Col

that Ms. Castor once she collected Mr. Dases’ s
she hadnointentionofreturningit, butrather, sheintendedtouse
it to pay for maintenance of this house built in 1890...( Mr. Dase
) is awarded $500 of the $600 security deposit

Ms. Castor ( wrongfully withheld ) Mr. Dase’
then(offered)abogusclaimfordamagesinhercounterclaim...under
GBL 349(h) (the Court) awards in addition to the $500 in damages

an increase of the award by $500 resulting in a total judgment due

of $1,000 together with costs of

$15.00 “ ); Miller v. Boyanski, 25 Misc. 3d 122
2009 )( landlord “ had no intention of returni
deposit..the defendant by his coknowinglyt * wi |l | f
violated this section * (349(h)) and. . .awards i
refund of the security deposit, $1,000 due to

egregious behavior...along with costs of

$20.00 “ )];

Apartment Rentals; Water Infiltration [Sorrentino v. ASN

Roosevelt Center, LLC i (“Here, the plaintiffs contend
defendants continued to market and advertise their apartments, and

continuedtoenterintonewleaseagreementsandrenewexistinglease
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agreements even after discovering the water infiltration and

mold - growthproblemsinthe Complexwithoutdisclosingtheseproblems
topotentialrenters...plaintiffsallegethattheyhavesufferedboth

financial and physical injury as a result of the
acts...the Court finds that plaintiffs ha ve plead the elements

necessary to state a claim under GBL 349")];

Appraisals [ People v First American Corp Ve “It]lhe (AG) claim
thatdefendantsengagedinfraudulent,deceptiveandillegalbusiness
practices by allegedly permitting eAppraisa [IT residential real
estateappraiserstobeinfluencedbynonpartyWashingtonMutual,Inc.
(WaMu) to increase real estate property values on appraisal reports
in order to inflate home prices.” The court <co
federal statutes nor the reg ulations and guidelines implemented by
the Office of Thrift Supervision precludethe Attorney General ofthe
StateofNewYorkfrompursuing[thisaction]...the[AttorneyGeneral

also] has standing to pursue his claims pursuant to (GBL) §

349...[that]defe ndantshadimplementedasystem[allegedly]allowing

WaMu’s | oan origination staff to select apprai
i mproperly inflate a property’s market value to
| oan amo un Flantleralv AFA America, Inc .V the court found that

plai nti ffs’” allegation that defendants’ apprais
purchased contained ‘sever al mi srepresentatior
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condition and qualities of the home, including ...who owned the
property, whether the property had municipal water, the type of
base ment and the status of repairs on the home’

fraud and violation of GBL § 349].

Attorney Advertising [Aponte v. Raychuk Vi(deceptive attorney
advertisements [ “Divorce, Low Fee, Possible 1C
violated Administrative Code o fCity of New York 88 20 - 70Cetseq)];

Aupair Services [Oxman v. Amoroso, 172 Misc2d 773

(misrepresenting the qualifications of an abusive aupairto care for

handicapped children)];

Auctions; Bid Rigging [ State of New York v. Feldman, 2002L 237840

(S.D.N.Y. 2002 scheme to mani pul ate public stamp aucti

the purview of (GBL &8 349)°“)];

Automotive; Contract Disclosure Rule [Levitsky v. SG Hylan
Motors, Inc., New York Law Journal, July 3,2003, p. 27.,col.5(N Y.
Civ.)(violationof GBL 8396 -p “and the failure to adequate

the costs of the passive alarm and extended warranty constitute a
deceptive action ( perse violation of GBL § 349); Spielzingerv. S.G.
Hylan Motors Corp., New York Law Journal, Sep tember 10, 2004, p. 19,
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col. 3 (Richmond Civ. 2004) (failure to discl os
Care Warranty“ and “Passive Alarm*“, failure to
of GBL8396 -pandGBL8396 -q; perse violationsof GBL§349);People

v. Condor Pontiac, 2003 WL 21649689 (used car dealer violated GBL §

349 and Vehicle & Traffic Law [VTL] 8 417 in failing to disclose that

used car was previously used principally as &
addition (dealer violated) 15 NYCRR 88§ 78.10(d), 78.11(12),(13)...

f raudulently and/or illegally forged the signature of one customer,

altered the purchase agreements of four customers after providing

copiestothem, and transferred retail certificates of sale to twelve

(12) purchasers which did not contain odometer readin gs...(Also)

violated 15 NYCRR § 78.13(a) by failing to give the purchaser a copy

ofthe purchase agreementin 70 instances (all of these are deceptive

acts)“); Laino v. Rochella’s Auto Service, Inc.
Civ.2014)(dealerfailedtodisclo seactingasabroker;failedtoenter
into written contract; failed to make requisite disclosures;

compensatory damages of $5,000; punitive damages of $1,000];

Automotive: SalesPractices :[InRamirezv.National Cooperative
Bank,91A.D. 3d204,938N.Y.S.2d 280 (1 st Dept.2011) acustomerwas
inducedto purchasethreedifferentcarsbyacardealerwhoallegedly
engaged in a scheme to entice customers to the dealership with false

promisesofacashprizeorafreecruise...theplaintiff, anuneducated
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Spanish - speaking Honduran immigrant on disability and food stamps,

wenttothedealershiptocollect(hisprize)...ratherthancollecting

any prize the plaintiff was induced by.

practices’ to pur ch a sreseriaitimywhen hecauldsafford
none of them...These allegations...state claims for fraud, fraud in

the inducement, unconscionability and

addition, the Court held that plaintiff

\

15 U.S.C. 1641(a) (TILA) because “the plaintiff

alleges that he was charged a grossly inflated price for the Escape.
A hidden finance charge claim  requires
between t he higher base price of the vehi
as a credit customer’
between the inflated [price of the Escape and his status as a credit
customer "] .

Automotive: Repair Shop Labor Charges [Tate v. Fuccillo Ford,

Inc.,15Misc3d453(Whileplaintiffagreedtopay $225tohavevehicle

towed and transmission “ disassembl ed.

it was mal functioning “ he did not agreed

are - manufacturedtr ansmission nor did he agree

c |

ti me* nati onal ti me standard mini mum of

3 hours to complete [“defendant’s policy
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given job on a customer’s vehicle based on a n
rather than being based upon the actual time it took to do the task

without so advising each customer of their method of assessing labor

costs is ‘“a deceptive act or practice directed
that such...practice resulted in actual injury to a plaintiff*®”)];
Automotive: Improper Billing For Services [Joycev. SI All Tire

& Auto Center, Richmond Civil Ct, IndexNo: SCR 1221/05, Decision Oct.

27, 2005(“the invoice (violates GBL &8 349). Al
total charge for the labor rendered for each service, it does not set

forth the number of hours each service took. It makes it impossible

foraconsumerto determineifthe billingis proper. Neither doesthe

bil |l set forth the hourly rate“)];

Automotive: Defective Ignition Switches [Ritchie v. Empire Ford
Sales,Inc.,NewYorkLawJournal,November7,1996,p.30,col.3(Yks.
Cty. Ct.)(dealer liable for damages to used car that burned up 4 %2

years after sale)];

Automotive: Defective Brake Shoes & Braking Systems [Giarrantano
v. Midas Muffler, 166 Misc2d 390 (Yks. Cty. Ct. 1997); (Midas Muffler
failstohonorbrakeshoewarranty); Marshallv.HyundaiMotor America,

2014 WL 5011049 (S.D.N.Y. 2014)(allegations that defendant
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“mi srepresented [t he f un c brakesgstem]itottigintibisf t h e

at the time of purchase or | ease”; GBL 349 cl ¢

Automotive:MotorOilChanges [Farinov.JiffyLubelnternational,
Inc., New York Law Journal, August 14, 2001, p. 22, col. 4 (N.Y. Sup
), aff’'d 298 AD2d 5% neannt &lEnSwir charge“ of $.80
of used motor oil after every automobile oil change may be deceptive
sinceunderEnvironmentalConservationLaw823 - 2307 Jiffywasrequired
to accept used motor oil at no charge)];
Automotive: Extende d Warranties [ In [Giarrantano v. Midas
Muffler, 166 Misc2d 390 the court found that the defendant would not
honor its brake shoe warranty unless the consumer agreed to pay for
additional repairs found necessary after a required inspection of the
brake sys tem. The court applied GBL § 349 in conjunction with G.B.L.
8 617(2)(a) which protects consumers who purchase new parts or new
parts’ warranties from breakage or a failure t
conditions of a warranty [“If a part does not

warranty...the initial seller shall make repairs as are necessary to

correct the nonconformity*“; Kim v. BMW of Manh
1078, affirmed as modified 35 AD3d 315 (Misrepresented extended
warranty; “The deceptive act thatreipthagi nt i ff s ¢

without disclosing to Chun that the Extension could not be cancelled,

BMW Manhattan placed the charge for the Extension on his service
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invoice, and acted as though such placement have BMW Manhattan a

mechanic’s |ien on t he Ca rtituteBadecdptivemacticeo n cons
within the meaning of GBL § 349...As a result of that practice,

plaintiffs were deprived of the use of the Car for a significant time

and Chun was prevented from driving away, while he sat in the Car for

several hours, until he had paid for the Extension®“)];

Aut omotive: Refusal To Pay Alkigscsombrvat or 6 s Awe
Manfredi Motors, New York Law Journal, April 2, 2002, p. 21 (Richmond
Civ. Ct.)(auto dealer’s refusal to pay arbitra
198- b (Us ed Car Lemon Law) is unfair and deceptive business practice

under GBL 8§ 349)];

Backdating  [In Argento v. Wal - Mart Stores, Inc., Vi the court
grantedcertificationtoaclassofcustomerswhoallegedthatdefendant
violated GBL 8349 byroutinelybackdating renewal memberships at
Club stores. “ [A]s a result of the backdating ¢
after the date upon which their one - year membership terms expire are
nevertheless required to pay the full annual fee for less than a full
yearofmember s hi p”. Defendant admitted that Sam’s
$940 million in membership fees in 2006 vili- 1.,

Bait Advertising [InCuomov. Dell, Inc. X the Attorney General
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commenced aspecial proceeding alleging violations of Executive Law

63(12) and GBL article 22 -A involving respondent’s pract
the sale, financing and warranty servicing of
respondent’s motion tordi fimil sstthlae OCel | ' s “ ads

such promotions such as free flat panel monitors...include offers

of very attractive financing, such as no interest and no payments

for a specified period ( I'imited to ) * well qua
best qual i fi eothers(but)mahinginthe adsindicate what

standards are used to determine whether a customer is well

gualified...Petitioner’s submissions indicate
NewyY orkapplicantsqualifiedforsomepromotions...mostapplicants,

if approved fo r credit, were offered very high interest rate
revolvingcreditaccountsrangingfromapproximately16%uptoalmost
30%interestwithouttheprominentlyadvertisedpromotionalinterest

deferral...It is therefore determined that Dell has engaged in

promine ntlyadvertisingthefinancingpromotionsinordertoattract

prospective customers with no intention of actually providing the

advertised financing to the great majority of such customers. Such

conduct is deceptive and constitutesnigmgrigoper

Baldness Products [Karlin v. IVF, 93 NY2d 283, 291
(reference to unpublished decision applying GBL § 349 to products

for treatment of balding and baldness ); Mountz v. Global Vision
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Product s, l nc., 3 Misc3d 171 (" Avacor, a hair

ext ensivelyadvertisedontelevision...asthe modernday equivalent

of the sales pitch of a snake oil salesman®;

mi srepresentations of “no known side effects

bydocument ed minoxi dil side effects®“)]. See al st
InAr boledav. Microdot, LLC, 2016 WL 881185 (N.Y. Sup. 2016),

the plaintiff "“alleges that as a result of the

by defendants, plaintiffs have suffered from

suffering, financial loss, baldness, embarrassment and

humi | i at.indaentical affidavits...each plaintiff contends:

‘“l underwent the treatment where were at ti mes
that they were not helping my condition, but in fact exacerbating

it. | discontinued the treatment and discovered that in fact the

tr eatments weakened my natural hair and injured my scalp causing my

hair to then even more, and my scalp to go bald further.  now have

permanent thin hair And baldness which | directly attribute to the

‘“Mi crodot’ and ‘Dermadot’ processi#ghghewhi ch | u
defendant’® . ..To state a claim for violation o
must allege that the alleged violations *‘have
consumers at |l arge’”...The Verified Complaint
anyone, other than plaintiffs, have been harmed ,orislikely to be

harmed, by the application of the Microdot tr
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BedtimeProducts [InHildagov.Johnson&Johnson,2015WL 8375196
(S.D.N.Y. 2015)] ©plaintiffs alleged that defer

products were misrepresented as clinically proven” to he
sleepbetter.Infindingthisrepresentationtobe misleadingthe Court

stated that “J&J argues that the Complaint fai
that J&J’' s representations about the Bedti me Pr
mislea d i n gand thus, likely to mislead a reasonable consumer -as

requiredto supportthis cause of action. The Complaintdoes, however,

allegematerialmisrepresentationsufficienttosustaintheSection349

claim (the crux of which is) thatent'he clinice
representations were misleading because ‘contr
labeling and advertising, the Bedtime Products themselves are not
clinically proven’ Rather, the Complaint alleg
three - step bedtime routine that was clinically te sted by J&J.
Accordingly, the Complaint plausibly alleges that based on these
“clinically proven’ representations, a reasona
beenmisledintobelievingthatthe Bedtime Products,inisolation,had
been clinically proven as a sleep ai d” ]

Body Products [In Paulino v. Conopco, 2015 WL 4895234 (E.D.N.Y.
2015)] consumers alleged that defendant’ s body
mi srepresented as “natwural” or “naturals”. I n

mi srepresentation to be misleading the Court s
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alleges the follow ing: Conopco deceptively markets its Products with

the | abel * Natwurals when, in fact, they cont a

synthetic ingredients. Conopco | abels its Proc
conveying to reasonable consumers that the Products are, in fact,

natur al , when Conopco knows that a ‘natural’ cl ai
isapurchase motivatorforconsumers. Plaintiffs purchased, purchased

more of, or paid more for the Products than they would have otherwise

[ paid because of Conopco’s misaddtpn.the ent ati ons.
plaintiffs point to other aspects of the labeling that would lead a

reasonable consumer to believe she was purchasing natural

products...there are statements that the Produ
various natural - sounding ingredients, such a s ' mi n erichaalgae

extract These statements were accompanied by
scenery or objects such as blooming cherry blossoms, lush rainforest

undergrowth or a cracked coconut...Reasonable consumers should [not]

be expected to look beyond misl eading representations on the front of

the box to discover the truth from the ingredient list in small print

on the side of the box...plaintiffs have sufficiently alleged that

Conopco’s “ Natural s’ representations on the Pr

themintobe | i eving that Conopco’s Products were nat
the Products were filled with unnatural, synthetic ingredients. That
plaintiffspaidapremiumasaresultofthisallegedmisrepresentation

|l i kewi se has been adequately pleaded”]
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Budget Pl anning [Pavlov v. Debt Resolvers USA, Inc. *(the
“Defendant i s engaged in the business of budget
law such activity must be licensed. Defendant in neither licensed nor
properly incorporated. Def endanforceablecontract i S
Defendantisrequiredtorefund allmonies paid by the claimant...this
court has consistently held that the failure to be properly licensed
constitutes a deceptive business practice unde:t
Trescha Corp., New York Law Journ al, December 6, 2000, p. 26, col. 3
(N.Y. Sup.)(company misrepresented itself as a budget planner which
“involves debt consolidation and. .. negotiation
of reduced interest rates with creditors and the cancellation of the
credit cards b y the debtors...the debtor agrees to periodically send
a lump sum payment to the budget planner who distributes specific

amounts to the debtor’s creditors®“)];

Building products; defective [Bristol Villages, Inc. v.
Louisiana - Pacific Corp., 79 U.C.C. Rep. Serv. 2d 462 (W.D.N.Y.
2013)(misrepresentation of the quality of TrimBoard, a construction

material, as typical exterior application in

typically be used”)];

BusServices  [Peoplev.GagnonBusCo.,Inc.,30Misc.3d 1225 (A)(
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N.Y. Sup. 2011 )(bus company violated GBL 349, 350 in promising to use
new school buses and pr ovi-fdee, reliabl@ank, i nj ury

affordable transportation for Queen’s students

failing to return fees collected for said servic es].

CableTV:ChargingForUnneededConverterBoxes [InSamuelv.Time
Warner, Inc., 10 Misc3d 537, a class of cable television subscribers
claimed a violation of GBL 8 349 and the breach of an implied duty of

good faith and fair dealing because defendan t all egedly i's char
itsbasiccustomersforconverterboxeswhichtheydonotneed, because

the customers subscribe only to channels that are not being converted

...(and) charges customers for unnecessary remote controls regardless

of their level of s ervice“. I n sustaining the GBL § 3:¢

i n part, upon negative option billing (““neg
violates)47USA8543(f),whichprohibitsacablecompanyfromcharging
asubscriberforanyequipmentthatthesubscriberhasnotaff irmatively

requested by name, and a subscriber’”s failure
operator’s proposal to provide such equi pment
affirmative request’”) the Court held that def
regarding the need for, and/or benefits of, converter boxes

and...remote controls are buried in the Notice, the contents of which

are not specifically brought to a new subscribe

for violation of GBL 8 349 is stated®“ ];
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Cable TV:Imposition OfUnauthorized Taxe s [Lawlorv.Cablevision
Systems Corp., 15 Misc3d 1111 (the plaintiff claimed that his monthly
bill for Internet service “ contained a charge
that Cablevision had no legal rights to charge these taxes or fees and
soughtto recover (those charges)...The Agreement for Optimum Online
for Commercial Services could be considered mi

Cablevision Systems Corp., 20 Misc3d 1144 (complaint dismissed)];

Cable TV: Inverse Condemnation [Not since the 1980's ¢ ase of

Loretto v. Teleprompter Manhattan CATV Corp . X have the courts been
called upon to address the equities of the use of private property in

New York City by telecommunication companies for the allegedly

uncompensated placement of terminal boxes, cables and other hardware.

In Corsello v. Verizon New York, Inc . X" property owners challenged
defendant’ s use -®off ocikknsiadhbé e architecture” | nsi
“potmounted aerial terminal architecture “ oft
owned buildings into &tpbomanpolhef{s)”. On a mot

dismiss,the Appellate Division,SecondDepartmentheldthataninverse

condemnation claim was stated noting that the
sufficient to describe a permanent physical occupation of the

pl aintiffs’ pr op eaurtaso founditatea GBL 349 claim was

stated for “[t]he alleged deceptive practices c
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an omission and a misrepresentation; the for me
purported failure to inform the plaintiffs that they were entitled to

co mpensation for the taking of a portion of their property, while the

|l atter i s based on Verizon’s purported misrepr
plaintiffs thatthey were obligated to accede toits request to attach

its equipment to their building, without any compensa tion, as a

condition to the provision of service”. The <coc

although the inverse condemnation claim was time barred, the GBL 349

claim was not [“A ‘defendant may be estopped t
Limitations...whereplaintiffwasinduced byfraud, misrepresentations
or deception to refrain from filing a timely &

Xiii

Cell Phones [In Morrissey v. Nextel Partners, Inc consumers
entered into contracts with defendant “for t he
mi nut es’ promoti onal r atiffewere blsomequired®l ai n
enroll in defendant’'s ‘' Spending Limit Program’

fee for each phone based on their credit ratir
Plaintiffs...alleged that defendant’' s notifice
Spending Limit Program maintenance f ee, which was “ burie[ d]
asectionofthe customer billing statement... constitutes adeceptive

practice”. I n granting certification taasst he Sp
on the GBL § 349 claim only, the Court noted the

“Pl ai nti ff e haveverghgtthesmalltypefaceandinconspicuous
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location ofthe spending limitfee increase disclosures were deceptive

and misleading in a material way c i"f iamdgnet wo g i

credit card case i

involving inadequate disclosures); Naevus

| nternational, Inc. v. AT&T Corp., 2000 WL 1410160 ( N.Y. Sup. 2000

) (wireless phone subscribers seek damages for *
inabilitytomakeorreceivecallsandfailuretoobtaincreditforcalls

t hat were involuntarily di seeBalasvd/icgindediia,) ; But

Inc XVi

( consumers charged the defendant cell phone service provider

withbreach of contractandaviolation of GBL 349inallegedlyfailing

to properly reveal “ the top up provisions of t
“ known api hgdgopp (which) i s a means by which a pu
cell phone (“Oystr*®*®), who pays by the minute,
phone account so thatthey can continue to receive cell phone service.

A customer may top up by (1) purchasing Top Up cell pho ne cards that

are sold separately; (2) using a credit or debit card to pay by phone

or on the Virgin Mobile USA website or (3) using the Top Up option

contained on the phone “. | f customers do not *
do so they “ would bendumablre cteda vsee cal |l s* . The
di smi ssed the GBL 349 cl| ai m *“ bpeequramergsofthhe e t oppi n

18 cent per minute plan were fully revealed in the Terms of Service

bookl et *)];

Charities  [InStateofNewYorkv.CoalitionAgain stBreastCancer,
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40 Misc. 3d 1238 (N.Y. Sup. 2013) the State claimed that defendant
“raised millions of dollars from public donati
which it alleges were diverted to pay the char
of ficers and dir ect omsritOrdepahduslgmentwéaentered

into providing for a judgment of $1,555,000 and the dissolution of

Coalition Against Breast Cancer (CABC), the State sought additional

relief including ordering Morgan and the Camp
profits and p ay restitution for their violations of Executive Law 88

63(12) and 172 - d(2) and General Business Law § 349". In finding that

a GBL 8 349 was stated the Court noted that “the
to the level of fraud and even omissions may be the basis for such

claims...In order to determine whether any particular solicitations

fallwithintheprohibitionsofthe Executivelawand/orthe(GBL),they
mustbeviewedasawhole underthetotality ofthe circumstances...The

solicitation materials, consisting of scripts and mailings, falsely

stated that CABC was involved with research and education activities

(when in fact CABC was not)...The aforementioned solicitation

materials’ reference to the fact that contri bu
facilitate ‘eatlpgpndetnad ‘help provide mammogr af
women that have no insurance’...was deceptive &

than $50,000 of over $9.9 million dollars raised was expended for
approximately 40 women between 2005 and 2011"].

Checking Accounts [Sherry v. Citibank, N.A., 5 AD3d 335
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(“plaintiff stated (G.B.L. 88 349, 350 <cl ai ms)
defendant applied finance charges for its check
sales literature could easily lead potential customer to rea sonable

belief that interest would stop accruing once he made deposit to his

checking account sufficient to pay off amount

Clothing Sales [Baker v. Burlington Coat Factory, 175 Misc2d 951
(refusal to refund purchase price in c ash for defective and shedding

fake fur)];

Computer Software [Coxv.MicrosoftCorp.,8 AD3d 39 (allegations
that Microsoft engaged in purposeful, deceptive monopolistic business
practices, including entering into secret agreements with computer
manufactu rers and distributors in inhibit competition and
technol ogical development and creating an ‘ap
its Windows software that...rejec-tcampatibleP@pet i t o
operating systems, and that such practices resulted in artificially
inflated prices for defendant’s products and de

to competitor’s innovations, services and proc

Condominiums [The Appellate Division, Second Department [Note:

There is a split in the Appellate Depart ments as to whether sales of
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condominiumswithinadevelopmentmeettheconsumerorientedthreshold.

Compare Quail Ridge Association v. Chemical Bank, 162 A.D. 2d 917 (3d

Dept. 1990) and Thompson v. Parkchester Apartments Company, 271 A.D.

2d311(1 ' Dept. 2000) with Gallup v. Somerset Homes, LLC, 82 A.D. 3d
1658(2dDept.2011)andBreakwaters TownhousesAssociationofBuffalo,

Inc.v. Breakwaters of Buffalo, Inc., 207 A.D.2d 963 (4 " Dept.1994) ]
hasheldthatGBL&8349[BoardofManagersofBayber ryGreensCondominium

v. Bayberry Greens Associates, 174 A.D. 2d 595 (2d Dept. 1991] and §
359[BoardofManagersofBayberryGreensCondominiumv.BayberryGreens
Associates,39Misc.3d1221(N.Y.Sup.2013)]applyinactionsalleging

deceptive practices in “the advertisement and sale of
units”. These rulings have been applied recent
of 14 Hope Street Condominium v. Hope St. Partners, LLC, 40 Misc. 3d

1215 (N.Y. Sup. 2013) where plaintiffs allegec
diss eminatedadvertisingandpromotionalinformationthathadanimpact

on consumers...who were also potential home buyers...the advertising

and promotionalinformationwasfalseinmaterialways, including...by

misrepresentingthe quality of construction oft he Building (including

the common areas and units of the Condominium) and its primary

features and in Board of Managers of 550 Gr an
SchlegelLLC,43Misc.3d1211(N.Y.Sup.2014)whereplaintiffssought
to “"recover ¢ omp d@pusitve damages allegedly sustained as

a result of purported defects in the renovation of a four - storey,
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mixed - usewalk - up building (and alleging violations GBL §§ 349)...the

Martin Act does not bar claims under General Business Law 88 349 and

350(and 350) ... compl ainant’s allegations. . .of dec
theadvertisementandsale ofcondominiumunitsaresufficienttostate

a claim under 88 349 - 350".

Credit Cards [People v. Applied Card Systems, Inc., 27 AD3d 104
(misrepresenting the availability of certain pre - approved credit
l'imits; “solicitations were misleading...becau:
was led to believe that by signing up for the program, he or she would
beprotectedincaseofanincomelossduetotheconditionsdesc ribed®“),
mod’d 11 N.Y. 3d 105, 894 N.E. 2d 1 ( 2008 ) ;
301 AD2d 1006 (“telemarketers told prospective
pre - approved for a credit card and they could receive a low - interest
creditcardforanadvancefeeofapp roximately$220.Insteadofacredit
card, however, consumers who paid the fee received credit card
applications, discount coupons, a merchandise catalog and a credit
repair manual “); Sims v. First Consumers Natio
(“"The gi st oiff pbaicthdcepti ve practices claimis t
and location of the fee disclosures, combined with high - pressure
advertising, amounted to consumer conduct that was deceptive or

mi sl eading“); Broder v. MBNA Corporation, New

2,2 000, p . 29, col . 4 ( N.Y. Sup. ), aff'd 281
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(credit card company misrepresented the application of its low

introductory annual percentage rate to cash advances)];

Currency Conversion [Relativity Travel, Ltd. v. JP Morgan Chase
Bank, 13 Misc3d 12 21 (“Relativity has adequately alle
Deposit Account Agreement was deceptive despite the fact that the
surcharge is described in that agreement. The issue is not simply
whether the Deposit Account Agreement was deceptive, but whether

Ch a s e’ srallbusieess practices in connection with the charge were

deceptive...Viewing Chase’s practices as a whol
to |I'ist the surcharge on the Account Statement
and the failure to properly inform its representatives ab out the

surchargearesufficient,ifproved,toestablishaprimafaciecase...
Relativity’”s allegation that it was injured by
undisclosed additional amount on foreign currency transactions is

sufficient to state a ( GBL § 349 ) clai m “ )]

Customer Information [Anonymous v. CVS Corp., 188 Misc2d 616

(CVS acquired the customer files from 350 independent pharmacies

without customer s consent; the practice of in
to give customers notice of animpen ding transfer of their critical
prescription information in order to increase the value of that

i nformation appears to be deceptive®“)];
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Dating Services [Robinsonv. Together Member Svc., 25 Misc. 3d
230 (N.Y. Civ. Ct. 2009)(“The agr evcemdhet ent er
partiesdoesnotcomply[GBL394 - c]...Clearly, plaintiffwasgrossly
overcharged”); Rodriguez v. It s Just Lunch |
F.R.D. 125 (S.D.N.Y. 2014)(allegations of deceptive business

practices by provider of match making services; GBL cl aim stated)];

Cyber - Security [ In Fero v. Excellus Health Plan, Inc., 2017 U.S.

Dist. LEXIS 25471 (W.D.N.Y. 2017) the plaintiffs “alleged
that. .. Defendants collected and stored Pl aint
information and engaged in deceptive practices as follows.

Defendants allegedly (1) misrepresented and advertised that they

‘“would maintain data privacy and security prac
to safeguard (the class members) from unauthorized disclosure,

release, data breaches and cyber attack’™, (2)

mat erial facts by representing and advertisi
wouldcomplywiththerequirementsofrelevantfederalandstatelaws

pertaining to the privacy and security of New York Class Members,

(3) failed *“to maintain the pri vewdogkClassd secur i
Members...in violation of duties imposed by and public policies

reflected in applicable federal and state | aw

disclose the Excellus date breach to New York Class Members in a
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timely and accurate manner’ andprdpéractionai | ed ‘t
following te Excellus data breach to enact adequate privacy and

security measures and protect New York Class Members...from further

unauthorized disclosure, release, data breaches and
theft...Plaintiffscontendthat...DefendantsviolatedGB L349intwo

ways, both of which are actionable under the statute: (1) by

omission -t hat i s, any ‘neglecting to disclose thei
security practices’ and (2) by affirmative mi
their efforts to safeguard Pl aformatanfcifing’ per sona
Anthem |, 162 F. Supp. 3d at 991 - 97)...In light of the foregoing,

the Court (finds) based on Plaintiffs’™ allegat
pl ausi ble that the Excellus Defendants’ repre
privacy policies and on their websites concerning data

security...would lead a reasonable consumer to believe that the
Excellus Defendants were providing more adequate data security than
theypurportedlywere (citing Inre Experian DataBreachLitigation,

2016 U.S. Dist. LEXIS 184500 (C.D. Cal. 2016).

Debt Collection - Baseless Demand For Attorneys Fees [ In Samms
v. Abrams, Fensterman, Fensterman, Eisman, Formato, Ferrara & Wolf,
LLP,2016U.S.Di st.LEXIS99505(S.D.N.Y.2016) theCourtnotedthat
“By way of background, Abrams filed an action i

in Westchester County (alleging) that Samms owed the Nursing Home
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a debt of $21,000 for services rendered. Samms brought the present

actionallegingthatthestatec ourtproceedingagainsthimviolated

FDCPA (Federal Debt Collections Practices Act)
second DCPA claim was based on the request in t he debt collection

lawsuit for attorneys fees, which were without legal basis, in

violation of 15 U.S.C . 1692e, 1692f(1). Samms’s GBL 34
rested on the baseless request for attorney’s
Abram’s | iable...but awarded only modest dama

Samms’s moti on-vfeardipastrel i ef...“the Court her
finaljudgme ntholdingdefendantAbramsliabletoplaintiff...inthe

total amount of $158,342.09, consisting of $145,180 in attorneys

fees, $5,795 in economic damages, $1,000 in damages for physical

injures and/or mental or emotional distress, $1,000 in additional

damages underl5 U.S.C. 1692k(a)(2)(A), $1,000 in treble damages

under GBL 349 and $2,603.09 in costs”).

Debt Collection: Lack Of Licensing [Centurion Capital Corp. v.
Guarino ™ (“The failure of the plaintiff...to be p
to do business in New York State or licensed as a debt collector and

tocommencethislawsuitandinexcessof13,700inthe CityofNew York

i's a deceptive business practice”)].

Debt Collection: Filing Lawsuits Without Proof [In Midland
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Funding, LLC v. Giraldo ™  the Court found that debt collection

procedures involving the filing of lawsuit without proof stated a

GBL 349 claim. “Addressing-thensumst el emanhed
conduct -def endant’s GBL counterclaim is plainly :
conduct complained of ' at i1ts heart involves the ‘rout
of assigned debt lawsuits by plaintiff ‘“despite a |l ack of cr u
l egally admi ssible information’ or *“sufficient
theclaimsaremeritorious...thisCourtholdsthatdeceptiveconduct

by ad ebt buyer in the course of civil litigation may violate a

consumer’ s | egal rights under GBL 349. When a deb
courts’ aid in enforcing an assigned debt cl ai m
notcommencetheactionunlessitcanreadilyobtainadmissi bleproof

that would make out a prima facie case. Such proof should include
evidencethatitactuallyownsthedebt,thatthe defendantwasgiven

notice of the assignment and that underlying debt claim is

meritorious...it commences such an action without h aving such
readily available proof and if it turns out that such proof is not
readilyavailable,thedebtbuyermayendupnotonlylosingthecase,

but may also be found liable for substantial compensatory damages,
punitive damages and at t the extenydllavabfedbye s

Il aw” ]

Debt Collection: Harassment [ In Martinez v. LVNV Funding LLC,
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the Court noted that “a clear reading of Pl ain

Complaint indicates that Plaintiff has satisfied her burden of

pleading a free - standing claim under GBL 349...Simply put,

Defendant’'s all eged practice of attempting to
afterthosejudgmentshadbeenvacatedisdeceptiveon itsface...Any

argument that such conduct is not deceptive as a matter of law is

baseless...Areasonablec onsumer reading such anotice would likely

be mislead into believing that a valid court judgment existed and
this belief could coerce a reasonable consumer into paying the

judgmentunderthe mistakenbeliefthattheycouldbesubjecttoeven

harsher penalt ies for failing to pay a valid |l egal judgme
In Scarolav.Verizon Communications, Inc.,2016 N.Y. Mis c.LEXIS 1950

(N.Y. Sup. 2015) the Court noted that “The Scarol a Fi
precessions maintained a business account...with Verizon for cer tain

telecommunications services until late May 2012 when the Scarola Firm

vacated its offices and moved into new offices. The Scarola Firm took
allnecessarystepstogiveeffectivenoticetocancelallsuchservices
andnoamountswereduefromthe Scaro laFirmtoVerizon.Nevertheless,
Verizonbegansendingplaintiffmonthlyinvoicesinincreasingamounts
andothercommunicationsdemanding payments...Aftersettlement(ofthe

dispute) Verizon,onit s ownandthroughthecollectionagency...began
to ‘“heasragelaintiff, personally and individually,

making new demands for payment in continually increasing amounts and
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other communications demanding payments...Deceptive practices are

acts which are dishonest or misl ega&ichng in a r

...Plaintiff has sufficiently stated a claim under GBL 349".

Debt Collection: Sewer Service [Sykes v. Mel Harris and
Associates, LLC "™ ( “ Pl aintiffs allege that (defendant:
joint ventures to purchase debt portfolios, pursued debt colle ction
litigation en masse against alleged debtors and sought to collect
millions of dollars in fraudulently obtained default judgments...In

2006,207and2008theyfiledatotalof104,341debtcollectionactions

in New York City Civil Court...Sewer servic e was integral to this
scheme”; GBL 349 claim sustained as to one pl &
Debt Collection; Misidentification [ In Midland Funding LLC v.

Tagliafferro, 33 Misc. 3d 937, 935 N.Y.S. 2d 249 (N.Y. Civ. 2011),an

actiontocollectanassigned consumercreditcarddebt,theCourtfound
the plaintififdenmi §i cation of the debt coll ecto
constitute a violation of GBL 349. “In fact, t

deceptive act or practice under (GBL 349) in
fort he defendant to know which entity is the correct plaintiff...It

isimpossible for either the defendant orthe cou rtto determine which
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of the two Mi dl and LLC"s named in the complaint 1is

Debt Reduction Services [People v. Nationwide Asset Services,
Inc., 26 Misc. 3d 258 ( Erie Sup. 2009 )( court found that a debt
reduction service repeatedly and persistently engaged in deceptive
business practices and false advertising in violation of GBL 8§ 349,
350 (1) “ in representing tshatttylpeicaldegr siave 2
40% off * a consumer’s total indebtedness “, (2)
of the various fees paid by the consumer in calculating the overall
percentage of savings experienced by that cons:

honortheirguara ntee “, andf@4) i ndgclosealloftheirfees

)1

Deceptive Litigation Practices [In Midland Funding, LLC v.

Giraldo, 39 Misc.3d 936 (Dist.Ct.2013) adebtcollectionaction, the

defendant consumer counterclaimed all eging the
false, deceptive and misleading’ means to try
as) bringing an acti onagainstdefendantwithoutany basis and without

anyvalidevidentiary support, bringinganaccountstatedclaim...when
no account statements were ever mailed...attempting to collect on an
assigned account when the defendant had not been notified of any
assignment...attempting to collect amounts, including contractual

interest, without admissible proof of its legal authority to collect
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the same...maintaining its collection efforts against defendant after
beingmade awarethatdefendantwasnotthetruede btor”. These char

formed, in part, the basis for a GBL § 349 claim which asserted that

plaintiff’s activities “‘“are part of a recurr.i
“business model’ that has a tendency to ‘decei
significant percentage of New Yo rk consumers”. The Court hi
“‘“deceptive’ l|litigation practices by a debt bu
of a Gener al Business Law 8 349 claim or count
Defective Dishwashers [People v. General Electric Co., Inc., 302
AD2d 314 (misrepresentations “made by. .. GE to
defective dishwashers it manufactured were not

deceptive under GBL § 349 )];

Defective Ignition Switches [Rit chiev. Empire Ford Sales, Inc.,
N.Y.L.J. (11/7/1996), p. 30, col. 3 (Yks. Cty. Ct.)(The court applied
GBL 349 to a defective ignition switch in conjunction with GBL 198 -b
(Used Car Lemon Law), breach of express warranty, breach of implied

warrantyofmerc hantability(UCC2 - 314,2 - 318),violationofVTL417)];

Dental Work; Bait And Switch ;Unnecessary Work Performed On
Children [ Lopez v. Novy, 2009 WL 4021196 ( Mt. Verr

The Courtfindsthatthe defendant( Dentist)...engagedin adecept ive
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businesspractice by having plaintiffapplyforaloanfordentalwork,
though defendant was a plan participant. Plaintiff...went to
defendant’ s office because he was a plan provic
her coverage and desire to use it to defendant.. . For the defendan
office to allow a non plan provider to provide the services is
improper...Judgmentto plaintiff (for $3,000.00 ) whichis the amount

of coverage plaintiff would have had plus inter
Smiles Litigation, 125 A.D. 3 d 1354 (4 ™ Dept. 2015)(allegations of

unnecessarydentalworkperformedonchildrenwithoutinformedconsent;

349 claim sustained)];

DisclosureofContractTerms&Conditions [Levitskyv.SGHylan
Motors, Inc., N.Y.L.J., July 3, 2003, p. 2 7, col. 5 (N.Y. Civ.);
Spielzinger v. S.G. Hyland Motors Corp., N.Y.L.J., September 10,

2004, p. 19, col. 3)(N.Y. Civ.); People v. Condor Pontiac, 2003 WL
21649689(N.Y.Sup.)(failuretodisclosecontracttermsviolatedGBL

349)];

Dog & Cat Sales [People v.Imported Quality Guard Dogs, Inc.,
88A.D.3d800(2dDept.2011)(permanentinjunctiongranted pursuant

to GBL 349, 350 preventing defendant from se
training dogs, or advertising or soliciting the sale, breeding or

training ofbaogd upon allegedly ‘repeated or |
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acts...persistent fraud”)][ See section 14][ B],

Door - To- Door Sales  [New York Environmental Resources v.
Franklin, New York Law Journal, March 4, 2003, p. 27 (N.Y. Sup.)
(misrepresented and grossly overpriced water purification system);
Rossiv. 21 ' Century Concepts, Inc., 162 Misc2d 932 ( selling

misrepresented and overpriced pots and pans)].

Drugs: Prescriptions [ In Wholey v. Amgen, Inc., 2017 N.Y.
Misc. LEXIS 852 (N.Y. Sup. 2017) thhAme®@edurt not
Compl aint all eges ‘ Def eniwareptesenttotheimedical ut vy
and healthcare community and to the plaintiff...the FDA and the

public that said product, Enbriel, had been tested and found to be

a safe and ]he representations made by defend ants were, in fact,

false’ effective form of therapy’ ... The Amend
t hat Defendants ' enga g-ernkntadconumeroied comilect

by selling and advertising ‘ enbriel ‘“mi srepr
material information regarding the subj ect product failed to

di sclose known risks’” and (plaintiff) sufferedc

GBL 349 and 350 sufficiently pleaded.

Drugs: Supplements [Ih Sitt v. Nature’s Bounty, 1lnc.

Dist. LEXIS131564(E.D.N.Y.2016 ) theCourtnotedthatDefendantNBTY,

90



I n. “Manufacturers and sells Black Cohosh 540 m
menopause symptoms for an ‘average price of $9.
that the labeling and advertising of the Product was deceptive,

misleading and false. Plaintiff’s allegations cent e
oftheProducttodeliverpromisedremediesformenopause symptoms, the

falsity of claims that the Produc4dsyint hetaitw'r aan
the alleged contamination of the Product with unsafe levels of lead.

The packaging of the Product represents that I
FIl ashes, Night Sweats and Mild Mood Changes’ an
Bl ack Cohosh’s ability to help support the phys

i n a woman’'s body.owlPémimitméf all eges that thes
health benefits are contrary to the fact that
scientificallysound, reliable studiesdemonstratingthatblack cohosh
can provide any of these benefits’ and ‘“reliabl.
havedemon stratedthatitdoesnothelptoalleviate hotflashes, night
sweats, mild mood changes or any other sympt oms
alleges that the labeling of the Product also states that it is made

using only the finest qual ity aimdfastedsthratnd s pi ces’

this representation is contrary to the fact that the Product is

‘“contaminated’ with ‘unsafe | evels of | ead’ as
results of testing by an ‘“independent | aborator
to t estthe composition of the P roduct. Plaintiff also asserts that

‘“there is no safe blood | evel of | ead’”, expl ai
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lead consumption and states that Defendants nonetheless direct

customers to consume the Product daily. Plaintiff alleges that the

Product is ‘"plrygmialkenl ed to represent that it is
HERB' and -aynthndoretic choice of menopause suppol
“Natur al Menopause Relief’”. Plain tiff assert:¢
‘“natural’ egyntmleti c’ because it contains maghn
a synthetic ingredient...The Court finds that |

that the Product cannot provide the health benefits represented by

Defendants and that scientific studies support that the Product does

not provide the represented health benefits, are sufficient to plead
the ‘“materially misleading’ el endee@®BLseotibnsher c 1| a
349 and 350.
Educational Services [InApplev. AtlanticYards DevelopmentCo.,
LLC*. student/trainees asserted “variotdhsir cl ai ms

participation in what they allege was represented to be an employment
trainingprogram. Theyallegedthatinexchangefortheirparticipation

in the program, they were promised membership in a labor union and
construction jobs at the Atlantic Yards ¢ onstruction project in
Brooklyn, New York. They further allege that even they completed the
program and provided two months of unpaid construction work, the

promised union membership and jobs were not provided...| see noreason
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to hold categorically that 8 349 does not apply in the employment
context...adeceptive practice violates § 349ifitis broadly used to

solicit potential employees. On the other hand, 8 349 does not apply

to negotiated employment contractsthat are unique to a particular set

of part ies. The fact alleged here are that the defendants recruited a

large number of potential trainees with allegedly misleading promises

of union membership and jobs. This constitutes a sufficient public

impact to satisfy the consumer - orientation prong of § 34 9.1n
addition...the Plaintiffs were not strictly employees in the

traditional sense, but consumers (students) of a training program

offered by the Defendants. (GBL) § 349 (has been applied) to claims

brought by consumers of educational or vocational train i ng programs?”;
Gomez Jimenezv. New York Law School X (graduated law students sue law

schoolformisrepresenting postgraduationemploymentdataOno GBL 349

claim found), aff’'d (“a plaintiff *must at the t
that is consumer oriented... Here the challenged practice was
consumer-or i ented insofar as it was part and parc

efforts to sell its services as a law school to prospective

students...Nevertheless, although there is no question that the type

of employment information p ublished by defendant (and other law

schools) during the relevant period likely left some consumers withan

incomplete, 1 f not false, I mpression of the sc

Supreme Courtcorrectly heldthatthis statisticalgamesmanship, which
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theABAh assincerepudiatedinitsreviseddisclosureguidelines,does
not give rise to a cognizable claim under (GBL) 8§ 349. First, with

respect to the employment data, defendant made no express

representations as to whether the work was full -time or par  t-time.
Second, with respect to the salary data, defendant disclosed that the
representations were based on small samples of self - reporting

graduates. Whilewearetroubledbytheunquestionablylessthancandid
and incomplete nature of defendaatydossnati scl osur
violate (GBL) § 349 by simply publishing truthful information and

allowing consumers to make their own assumptions about the nature of

the information...we find that defendant’' s di s
materially deceptive or miesrotauasygmpathgticto. “ We ar

plaintiffs’” concerns. We recognize that student
mi srepresentations by | aw schools. As such “t#h

necessarilyagree[withSupremeCourt]that[all]collegegraduatesare

particularly sophisticated i n making career or business d
Asaresult, prospective studentscanmakedecisionstoyokethemselves
andtheirspousesand/ortheirchildrentoacrushingburdenofstudent

loan debt, sometimes because the schools have made less than complet e
representations giving the impression that a full - time job is easily
obtainable,when,infact,itisnot.Giventhisreality,itisimportant

to remember that the practice of law is a noble profession that takes

price in its high ethical standards. Inde ed, in order to join and
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continue to enjoy the privilege of being an active member of the legal
profession, every prospective and active member of the profession is
called upon to demonstrate candor and honesty in their practice...
Defendant and its peers owe prospective students more than just
barebones compliance with their legal obligations...In that vein,

defendantandits peershaveatleastanethical obligationofabsolute

candor to their prospective students”); Austir
School ™ (AlbanyLa w School’s “publication of aggregat
rates’ cannot be considered deceptive ol misl e

consumer acting r elnBalaywaN).Y.kawpchool, 2017 U.S.

Di st. LEXIS 29653 (S.D.N.Y. 2017) the Court noted that “Plaintiff
al legesthat NYLS advertised and marketed the diversity of the School

and reputation of its faculty to diverse and minority applicants like

herself, that the School’' s representations in
and that she detrimentally redemantonn’ tlhy sckecii

to attend and remain at NYLS and accrue over $200,000 in student loan

debt ... Plaintiff wil!/ be permitted to proceed
Gomez Jimenez v, N.Y. Law School, 103 A.D. 3d 13 (1 st Dept. 2012);
Drewv. Sylvan Learning Center, 16 Misc3d 838 (parents enrolled their

school age children in an educational services program which promised

“The Sylvan Guarantee. Your child will 1 mprove
level equivalent in reading or math within 36 hours of instr uction or
we' ' Il provide 12 additional hours of instructi
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you“. After securing an $11, 000 |l oan to pay for

and eight months, thrice weekly, on one hour tutoring sessions the

parents were shocked whenBbbhadeaf oBducation’ s s
it was concluded that neither child met the grade level requirements.

As a result plaintiff’s daughter was retained

Court found fraudulent misrepresentation, unconscionability and a

violation of GB L 349 in that *“defendant deceived cor
guaranteeing that i1its services would i mprove F
levels and there by implying that its standards were aligned with the

Board of Education’s standards® and (3) uncons

absolutely no reason why a consumer interested in improving her

children’s academic status should not be made &
Sylvan’s services, that these services cannot,
probability, guaranteeacademicsuccess. Hidingitswrit tendisclaimer

within the progress report and diagnostic asses
People v. McNair, 9 Misc2d 1121 (deliberate and material

misrepresentations to parents enrolling their children in the Harlem

Youth Enrichment Christian Academy); Andre v. Pace University, 161

Misc2d 613, rev’ d on other grounds 170 Misc2d
computer programming course for beginners); Brown v. Hambric, 168

Misc2d 502 (failure to deliver travel agent education program)];

Cambridge v. Telemarketing Conc epts, 171 Misc2d 796)];
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ElectricityRates [Emilio v. Robinson Oil Corp., 28
act of unilaterally changing the price (of electricity) in the middle
of the term of a fixed - price contract has been found to constitute a
deceptive  practice... Therefore, the plaintiff should also be allowed
to assert his claim under (GBL 8 349) based on the allegation that the
defendantunilaterallyincreasedthepriceinthe middle oftherenewal
term of the contract®“); Emilio v2ZBARGBMI8{ on Oi |

2dDept.2009)(Plaintiffallegesthatdefendantbreacheditscontract

by “unilaterally adjust i napgiceealéctricmlgwpy f i x ed
chargesmid -term“; certification granted ); Compar e
EnergyCorp.,284A.D.2d469,72 8 N.Y.S. 2d 471 (2d Dept. 20

solicited contracts from the public and, after entering into
approximatelyl43contracts,unilaterallychangedtheirterms. Thiswas

not a private transaction occurring on a single occasion but rather,

conduct which affected numerous consumers. .. Wi lco’s
constitutedadeceptivepractice.Itofferedafixed - pricecontractand
thenrefusedtocomplywithitsmostmaterialterm - anagreed - uponprice
for heating oil “).

And Claridge v. North American Power & Gas, LLC, 2015 WL 5155934

(S.D.N.Y. 2015) consumers alleged that defendant, an Energy Service
Company (ESCO), overcharging its customers of electricity. In finding
defendant’ s billing practices to be misleading

Complaint alleg es that ‘the market price of electric
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price charged by competing ESCOs, is much | owe
prices...Areasonableconsumeractingreasonablywouldnotknowwhether

‘“variabl e market based rates’ refer tnggSCOat es cl
or the market prices that North American paid to others. A reasonable

consumer acting reasonably could be deceived into believing that the

rates he or she would be charged under the Agreementwould approximate

the market price, i.e., what other ESCOs charged their custc
Electricity:Slamming [ InProgressiveManagementofN.Y.v.Galaxy

Energy LLC, 51 Misc. 3d 1203 (N.Y. Sup. 2016) it was noted that

“Historically, in New York, customers received

distribution utili ty, such as Consolidated Edison of New York (Con

Edison), which both supplied the power and delivered it, with the

customer receiving asingle bill. Under this scheme, because the local

distribution utility had amonopoly, the New York State Public Service

Commission (PSC) regulatedthe rates chargedto customers. However, in
thelate1990s,maystates,includingNewY ork,deregulatedtheelectric

commodity mar ket by ‘“unbundling’ electric suppl
Accordingly, upon deregulation, the PSC no longer regulated electric

commodity rates chargedto customers. Instead customers had the option

of purchasing their electricity from any supplier licensed to sell it

in New York, with the electric supply rates set by p]rivate contract

and market force s...Upon deregulations, a class of energy saving
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companies (ESCOs) came into existence. ESCOs such as the Defendant

hereon, Galaxy, promote themselves ad electric suppliers offering

cost - savings...To protect customers...the PSC promulgated detailed

rules a nd procedures for obtaining and confirming customer

authorization before the customer’ s electric ¢
permanently switched from its existing local distribution utility to

the new ESCO. These rules are set forth in the
Practices (UBP) which govern the business practices and operations of

ESCOs such as the Defendant...After complying with these procedures,

the UBP permitted the ESCO to then notify the distribution utility to

switch. The UBP provided that enroliment of a customer without the
customer’s authorization is commonly known as
permitted. Further, an ESCO that engaged in slamming or certain other

misconduct would, among other things, refund to a customer the

difference between charges impos ed by the slamming ESCO tat exceeded

the amount the customer would have paid its incumbent provider...The

Plaintiffs claim that the Defendant (ESCO)...inappropriately

designated itself as the Marketer and failed to produce any proof of

authorization for th e transfer of the Plaintiffs from Con Edison to

itself as required (by UBP rules and, hence, was the subject of

Defendant’s slamming”. The complaint was di smi s
were not consumer oriented nor was the alleged misconduct misleading

or deceptive.
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Electricity: Scamming [In  Simmonsv. Ambit Energy Holdings, LLC :
2016 N.Y. Misc. LEXIS 3964 (N.Y. Sup. 2016). The Court noted that
“Plaintiffs have stated a claim against the Amkt
349- d(6) (which) precludes ESCOs (energy service companies) such as
Ambit from making material changes to the terms of a service contract
without the express consent of the customer. Although the Service
Commi ssion has determined that merely changing
inacontractthatrenewsonamonth - to - monthbasisdoesnotconstitute
a material change for purposes of...GBL 349 - d(6), here the complaint
alege s that Ambit did more than change Plaintiff
rate plan another. Rather, the complaint alleges that, without
obtaining prior express consent, Ambit New York switched Plaintiffs
from arate plan that contained a guarantee 1% savings over w hat they
would say with a traditional utility to a rate plan that contained no
suchguaranteeand,infact,chargedmorethanwhattheywould[paytheir
incumbent provider. Affording these allegations a liberal
construction, it is possible that these alleg ed actions constitute a
‘“materi al change’ u-id & GBWSsS34@quiring the cu:

express consent

Employee Scholarship Programs [Cambridge v. Telemarketing

Concepts, Inc., 171 Misc2d 796 (refusal to honor agreement to provide
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scholarship to emp loyee)];

Excessive & Unlawful Bail Bond Fees [McKinnon v. International
Fidelity Insurance Co., 182 Misc2d 517 misrepresentation of expenses

in securing bail bonds )];

Excessive Modeling Fees [Sheltonv. Elite ModelManagement,Inc.,
11 Misc3d 345 ( model s’ <c¢claims of excessive fees caus
any misstatement, misrepresentation, fraud and deceit, orany unlawful
actoromission ofanylicensed person stated a private rightofaction

under GBL Article 11 and a claim under GBL § 349 )];

Exhi bitions and Conferences [ Sharknet  Inc.v. Tec marketing ,NY

Inc., New York Law Journal, April 22, 1997, p. 32, col. 3 (Yks. Cty.

Ct.), aff’'d _ Misc2d_ _, N. Y. A. T., Deci sion dat
( misrepresenting length of and number of persons attending Internet
exhibition)];

Extended Warranties [ Doeskin v. Levitz Furniture Co., Inc., 9

Misc3d 1125 (one year and five year furniture extended warranties;
“the solicitation and sale of an extended warrtr
an entity that is different from the selling party is inherently

deceptive if an express representation is not made disclosing who
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the purported contracting party is. Itis reasonable to assume that
the purchaser will believe the warranty is with the Seller to whom
she gave consideration, unless there is an express representation
to the contrary. The providing of a vague two page sales brochure,
afterthe saletransaction, which brochure doesnotidentifythe new
party...and which contains no signature or address is clearly
deceptive””); Kim v. BMW of Manhattan, l nc., 1
(misrepresented extended warranty; $50 statutory damages awarded
under GBL 349(h)); Giarrantano v. Midas Muffler, 166 Misc2d 390
(Midas would not honor its brake shoe warranty unless the ¢ onsumer
agreedtopayforadditionalrepairsfoundnecessaryafterarequired
inspection of the brake system; “the Midas War
misleadingand deceptiveinthatitpromisedthereplacementofworn
brake pads free of charge and then emascu lated that promise by
requiring plaintiffto pay foradditionalbrake systemrepairswhich
Mi das woul d deem necess aPoyella n &.Winksbupnéure; ) ;
New York Law Journal, May 21, 1998, p. 32, col. 3 (Yks. Cty.
Ct.)(misrepresenting a sofa as bei ng covered in Ultra suede HP and
protected by a 5 year warranty)].
AndInOrlanderv. Staples, Inc.,802 F. 3d 289 (2d Cir. 2015)
acase inwhichthe defendant allegedly misrepresented its extended
warranty or protection plan, the Coeambe st ated

little doubt that Plaintiff was ‘reasonably m
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that Staples was responsible’ for referring Pl a

aut horized service center’, notwithstanding t
warranty: itis undisputed that the Contract prom isedthisreferral

service and that Defendant’s agents explicitl
responsibility for providing it. On this groun
argument on appeal - that no materially misleading practice has been

alleged - fails...Plaintiff has also sufficient ly alleged an injury

stemming from the misleading practice - payment for a two - year

“Car-iym’ Protection Plan which he would not hav

knownthat Defendantintendedtodeclinetoprovide himanyservices

in the first year of the Contract?”.

Fixed price contracts; unilateral changes [Emilio v. Robison
OilCorp.,28A.D.3d417(2dDept.2006)(unilateralincreaseofprice
infixed price contractviolates GBL 349); See also: Peoplev. Wilco

Energy Corp., 284 A.D. 2d 469 (2d Dept. 2001)];

FlushableWipes [Belfiorev.Proctor&GambleCo.,2015WL 1402313
(S.D.N.Y. 2015)(plaintiff alleges damages “ste
‘“Charmin Freshmates” flushable wipes...plaint.i
from a supermarket (and) flushed one to two Freshmates at a time down

thetoiletin his Great Neck, New Yorkresidence...Toilet clogging and

sewerback - upresultedfromflushingthe Freshmates. Aplumberremoved
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them from the residence’s plumbing charging $E¢

stated)] ;

Food:NutritionalValue&FatFree [ Pel man v. McDon#il @’ s Co
misrepresentation of nutritional value of food products ); Pelman v.
Mc Donal d’ s*Cdr pn their (complaint) Plaintiffs
specific advertisements which they allege to comprise the nutritional

schemethatis the subjectofthis litigation. Plaintiffs contend that

‘“the cumul ative effect’ of these representatio
mar keting scheme that misleadingly “conveyed,
consumer . . .t hat Dfeddsareduwritious, lealthy and can be

consumed easily every day without incurring any detrimental health
effects’”...As the court held in Pelman IV, an ex
is actionable under GBL 349"; class certification denied;
Koenigv.Boulde rBrands,Inc.,995F.Supp.2d274(S.D.N.Y.2014)(milk
products | abeled as “fat free”; GBL 349 claim
preempted by FDA)];

Food : Ti koos Han dim3ingletonV.ditthkGaneration,
Il nc., d/ b/ al Tito’ s Ha20lbWwh4D&295(N.0.N YA 2016) a
class of consumers claimed the Tito’ s Handmade
fal sely represented that it was “handmade” anc

Fashioned Pot Still”™ and violated GBL 349. Il n f

representation s regarding were misleading the Court
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couldplausiblymisleadareasonableconsumertobelievethatitsvodka

is made in a hands -on, small - batch process, when it is allegedly

mass- produced in a highly - automated one. Several courts have r eached
similar conclusions (citing Hofmann v. Fifth Generation, Inc., 2015

U.S. Dist. LEXIS 65398 (S.D. Cal. 2015) and Aliano v. WhistlePig, LLC,

2015 WL 2399354 (N.D. Ill. 2015)....Defendant asserts that it uses

old - fashionedpotstillsinsteadofmodern column stills, which
hands - on and labor intensive, and results in smaller yields, but the

finished produce is superior Defendant furth
pot - distilled batch is distilled and worked until it satisfies the

tasting standards of the individual Fifth Generation distillers, who

personally ensure consistent quality. This proc

Handmade Vodka handmade However, these facts

and not properly before the Court...Plaintiff has plausibly alleged

thatD ef endant’ s | abels are deceptive or misleadi

because Tito’s vodka i s n-ooh,smalhdebatnc a phracnade s s’ ]
Furniture Sales [Petrello v. Winks Furniture, New York Law

Journal, May 21, 1998, p. 32, col. 3 (Yks. Cty. Ct.)

(misrepresentingasofaasbeingcoveredinUltrasuede HP and protected
byaSyearwarranty);Walkerv.WinksFurniture,168Misc2d265(falsely
promisingtodeliverfurniturewithinoneweek);Filpov.CreditExpress

Furniturelnc.,NewYorkLawJo urnal,Aug.26,1997,p.26,col.4(Yks.
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Cty. Ct.)(failing to inform Spanish speaking consumers of athree day

cancellation period ); Colon v. Rent - A- Center, Inc., 276 A.D. 2d 58,
716 N.Y.S.2d 7 (1 St Dept. 2000 )(rent -to-own furniture; “an
infla ted cash price® for purchase may violate

Giftcards [The controversy between gift card issuers [a
multi - billion dollar business] and cooperating banks and consumers
overthelegality ofexcessivefeesincludingexpirationordormancy
feespersistswith giftcardissuerstryingtomorphthemselvesinto
enti ties protected from state consumer protection statutes by
federalpreemption.InthreeNewYork State classactions purchasers
ofgiftcardschallenged, interalia ,theimpositionofdormancyfees
by gift card issuers V' (See Lonner v Simon Property Group, I nc. :

XXVii

Llanos v Shell Oil Company and Goldman v Simon Property Group,
Inc. i ). The most recent battle is over whether or not actions
(whichrelyuponthecommonlawandviolationsofasalutaryconsumer
protectionstatutessuchasGBL88349,396 -landCPLR  84544)brought
byNewYorkresidentsagainstgiftcardissuersandcooperatingbanks
are preempted by federal law xxix

Although this issue seemingly was resolved earlier in
Goldman™* two recent Nassau Supreme Court decisions have taken

oppositepositi onsontheissueoffederalpreemption.InL.S.vSimon

Property Group, Inc. XX g class action challenging, inter alia, a
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renewal fee of $15.00 imposed after a six months expiration period,
raisedthe issue anew by holding that the claims stated therein wer e

preempted by federal law. However, most recently the Court in

XXXii

SheinkenvSimonPropertyGroup, Inc. ,aclassactionchallenging

dormancy fees and account closing fees, held t1l
Actand federal law do not regulate national banks exclu sively such
that all state | aws that might affect a national |
are preempted.” Di sSPGACdLdvAayotien ¢ andreplying

on Lonner and Goldman the Courtdenied the motion to dismiss onthe
grounds of federal preemption.

However,inPreirav.BancorpBank XXV t he Court found plain
claimofdeceptioninissuingpre - paidgiftswhichsomeretailerswould

notallowtheuseofwhenthebalancewasbelowaparticularretailprice

to be probl emati c. *“ Bfeasfaledoalege fomxampe,

that the cost of the gift card ‘was inflated as
deception’ or that Plaintiff attempted, without
bal ance of the funds on her gift card, Pl ainti
decepti on as both act and injury’ and, thus, ‘cor
of either pecuniary or ‘“actwual harm” ... Further,
gift card - including those concerning the limitations on split

transactions and the ability to recoup funds on the ¢ ard - were fully

disclosed to Plaintiff before she engaged in her first transaction,

although after the card had been activated”.
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Guitars  [In Wall v. Southside Guitars, LLC, 17 Misc3d 1135 the
claimant, “ a vintage Rickenbacker gui tdthe ent h
guitar knowing that there were four changed tuners, as represented by
theadvertisementandthesalesrepresentative. Whathedidnotbargain
for were the twenty or so additional changed parts as found by his
expert. Defendants claim that the changed parts do not affect this
specific guitar as it was a ‘player’”s grade® gui
how much can be replaced in a vintage Rickenbacker guitar before itis

justaplainoldguitarmaybeintriguing, thiscourtneednotentertain

itbecause an extensively altered guitar was not one that claimant saw
advertised and not one that he intended to buy
found)];

HairLossTreatment [Mountzv.GlobalVisionProducts,Inc.,3Misc

3d 171 (“mar keti ng t e caped)asghemoslerr{dayequivatent

of the sales pitch of a snake oil salesman®“, all
of “no known side effects*® without revealing d
“which include cardiac changes, visual disturb
swelingpa nd exacerbation of hair |l oss*"; GBL §8 349
York resident “deceived in New York*“)];

Herbicides [ InCariasv.MonsantoCo.,2016U.S.Dist.LEXIS139883

108



(E. D. N. Y. 2016) the Court stated the *“Plaintif

premisedontheiral | egation that the following stateme
| abel is false: ‘" Glyphosate targets an enzyme f
i n people or pets’ Plaintiffs claim that this
false because the enzyme EPSP synthase is, in fact, found in the gut

bacteria of humans. Plaintiffs also allege that this statement is
‘“inherently misleading because it creates the
glyphosate has no (effect) on people or pets, when in reality, it

directly affects both people and pets - by killing - off benef icial gut

bacteri a Defendants cannot dispute that the
the enzyme at issue is “found in plants, but no-
onnereading, literallyfalse....defendantdoesnotpointtoasingle

case granting a motion to dismi ss where the statement at issue was

literally false or the statement atissue was even remotely similar to

one at bar ” .

Home Heating Oil Price Increases [Matter of Wilco Energy Corp.,
283 AD2d 469 (“"Wilco solicited contracts from
ent ering into approximately 143 contracts, unilaterally changed their

terms. Thiswasnotaprivatetransactionoccurringonasingleoccasion

but rather, conduct which affected numerous c¢
conduct constituted a deceptive practice. It offered afixed - price
contract and then refused to comply with its most material term -an

109



agreed -upon price for heating oil *)];

Home Inspections [In Carney v. Coull Building Inspections, Inc.,
16 Misc3d 1114 the home buyer alleged thatthe defenda ntlicensed home
I nspector “failed to disclose a defective heat

subsequently was replaced with a new heating u

although the “defendant pointed out in the rep

heater was very ol dpasndi“thas ifwenexpectancy?”.
for the plaintiff the Court noted that although
would be limited to the $395.00fee paid and no private right of action
existedundertheHomelmprovementLicensing Statute,RealPropertyLaw

12-B, the plaintiff did have a claimunder GBL 34

“failure...to comply wit-B“RBY Aotichel Wi ng i mj
i nformation on the contract such as the “inspe
i nformation®) ; Ricciardi v. F redca [kngimeéring, a | ns pec
P.C., 163 Misc2d 337, mod’'d 170 Misc2d 777 (ci
failing to discover wet basement; violation of GBL 349 but damages
limited to fee paid )];

Housing; Three Quarter Housing [David v. #1 Marketing Service,
Il nc., 113 A.D. 3d 810 (2d Dept. 2014) (defendant
severalthree - quarterhousesinBrooklynandQueens(whichis)arapidly

growingadhighlyprofitableindustry,whichinvolvedrecruitingpeople

110



with di  sabilities and histories of substance abuse, as well as those
living in shelters ...residents of three - quarter houses commit their
personal incomes or housing allowances to the operators of these
three - quarterhouses,onlytofindthemselveslivinginabje ctpoverty
and overcrowded conditions with no support serviceson s ite’; GBL 349
claim sustained)].
Internet Marketing: Cookies [ In Mount v. Pulsepoint, Inc., 2016

U.S. Dist. LEXIS 112315 (S.D.N.Y. 2016), a case involving the

unauthorized placement of trac king cookies on computers and
smartphones, the Court noted that “Not surpris
willing to pay more to fill an iframe with a t

internetuservisitingawebpagethantheyarewillingtppaytodeliver

anadtoanun knownuser.Onlineadvertisingcompaniesarethusstrongly

incentivized to gather information on internet users; mush of this is

accomplished by use of ‘cookies’ (which) are s

web server places on a user’ s computsesyilegy devi ce.

permit a website to remember i nformation abo
itemsinavirtual shopping cart. Cookies are generally classified was

either session cookies or persistent cookies. Session cookies are

transitory and use used only to help navigate the website currently

being visited. A session cookie is normally erased whenthe browser is

cl osed. Persistent cookies, commonly called ‘'t

designed to remain after the user moves on to a different website or
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even after the bro wser is closed. These cookies can stay on a device
formonthsoryears,and maybe usedtohelpawebsiteidentifyaunique

browser returning to the site. The parties also distinguish between

first - party and third - party cookies. While the former are set on a
user’ s device directly by the website the user
setbythird parties, including advertising companiesthathave placed

adsonthefirst - partywebsite.Byreadingandmatchingtrackingcookies

they have placed on a unhsde fpartyaddegtisingcompanies

can create digital profiles of internet users based in their browsing

activities...At some point ContextWeb developed a workaround of

(Appl e’ s) Safari d e-fblacking tsettinga/an plaireiffs
computer).Plaintiffscon tendthatthroughthisworkaround, ContextWeb

and later PulsePoint were able to effectively track and monitor the

prospective class members web surfing in real
‘“Personally identifiable information’” which th

who cou Id better target ads to class members based on their browsing

habits’. We believe the Article 111 requiremen
to two of the harms cl aimed by plaintiffs. To
assertedlossofprivacyisparticularized:theyallegetha tPulsePoint

deployed code in ads that caused the Safari browser on their devices

t o drop the default protection and accept tra
PulsePointwas able to sellinformation collected through use ofthese

cookies to advertisers. This alle ged harm is also sufficiently
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concrete, Recognizing the |Iinkage of *‘concrete

to those traditionally regarded as providing
(citing Spokeo 136 S. Ct. At 1549) we believe plaint]
are sufficiently grounded in the harm protected against by the common

law tort of intrusion upon seclusion so as to constitute legally

cognizable injury...In addition, plaintdtd f s a
another particularized and concrete harm. While we conclude belowthat

plaintiffs have failed to allege any significant level of consumption

of device capacity or any discernable interference with device

performance,webelievethatPulsePoi nt ' s a kedurey thorizedsetting

of cookies on plaintiffs’™ devices is itself ir
reasonably infer from the amended complaint that any set cookies had
amarginalevenifdeminimisandimperceptible,effectontheoperation

of those devices. Proff ered as the basis for, inter alie

common law trespass to chattels claims, these allegations support

standing, evenifthey do not ultimately plausibly establish the level

of intereference with the ‘intended functionir
‘“necersyat o establish a cause of action for tre
Internet Marketing & Services [Scott v. Bell Atlantic Corp., 98

NY2d 314 (misrepresented Digital Subscriber Line (DSL ) Internet
services); Zurakov v. Register. Com, Il nc., 30/

pl ai nt i tldimtlatthe essence of his contract with defendant was
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to establish his exclusive use and control over the domain name

Laborzionist.org and that defendant’ s wusur pa
use of the name after registering it for plaintiff defeats the v ery

purpose of the contract, plaintiff sufficiently alleged that

defendant’s failure to disclose its policy of p
domain names on the ‘Coming Soon' page was mat
a deceptive act under GBL § 349); People v. Network Associates, 195

Mi sc2d 384 (“Petitioner argues that the use of

regul ations in the restrictive clause (prohitk
publication of test results of effectiveness of McAfee antivirus and

firewall software) is designed to misl ead consumers by leadingthemto

believe that some rules and regulations outside (the restrictive

clause) exist under state or federal law prohibiting consumers from

publishing reviews and the results of benchmark tests...the language

is (also) deceptive b ecause it may mislead consumers to believe that

such clause is enforceable under the lease agreement, when in fact it

is not...as a result consumers may be deceived into abandoning their

right to publish reviews and results of benchn

Lipsitz, 174 Misc2d 571 (failing to deliver purc hased magazine

subscriptions)];

In Vitro Fertilization [Karlin v. IVF America, Inc., 93 NY2d 282

(misrepresentations of in vitro fertilization rates of
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success)];

InsuranceCo verage&Rates [InPartellsv.FidelityNational Title

Insurance Services oV

consumers alleged that defendant
overcharged them and other consumers for title
sustaining a GBL 349 claim the Court found *“th
tha titdid FNTICimplicitly represented thatthe rate - which, itbears

repeating is set by law - was correct....it is not simply that FNTIC

failed to disclose the correct rate, rather, it deceived the Partels

into thinking the charged rate was correct...itis e nough to conclude

that a jury could find that a reasonable consumer, while closing on a

mortgage, would believe that the rate he or she was charged for title

i nsurance (to the benefit of the | ender) woul c
Gaidonv. Guardian Life Insura nce Co.,94NY2d 330 (misrepresentations
t hat “-ofupocket premium payments (for life insurance policies)

would vanish within a stated period of time*);
Insurance Company of America, 281 AD2d 260 (GBL 349 and 350 claims

properly susta ined regarding, inter alia, allegati ol
conduct the utilization review procedures...promised in their

contracts”“, “misrepresentation of facts in mat
potential subscribers to obtain defendants’ hee

v. Ma ssachusetts Mutual Life Ins. Co., 12 AD3d 651

( mi srepresentations with respect to the ter ms
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Variable Life Insurance Policy®); Beller v. Wil
8 AD3d 310 (“Here, the subject insurance contr e
duty uponthe defendantto consider the factors comprising the cost of

insurance before changing rates and to review the cost of insurance

rates at least once every five years to determine if a change should

be made...we find that the complaint sufficiently statesa (GBL §349)

cause of action®“); Skibinsky v. State Farm Fire
976 ( misrepresentation of the coverage of a *“b
policy ); Brenkus v. Metropolitan Life Ins. Co., 309 AD2d 1260

(misrepresentations by ins urance agent as to amount of life insurance

coverage); Makastchian v. Oxford Health Plans, Inc., 270 AD2d

25(practice ofterminatinghealthinsurancepolicieswithoutproviding

30 days notice violated terms of policy and was a deceptive business

practice b  ecause subscribers may have believed they had health

insurance when coverage had already been ca nceled)].

Seealso:  Inlcahn School of Medicine at Mr. Sinaiv. Health Care
Services Corp/. 2017 U.S. Dist. LEXIS 22418 (S.D.N.Y. 2017) the Court
noted t hhag r“eéll evant all egations of Mount Sinai’
follows: Mount Sinai employs and affiliates with medical providers at
hospitals in New York City and treats patients insured by defendant
HCSC. Sinai -ofsnetowar k’” with respect tibdorededCSC i n

not have a contract dictating how much it may charge for medical
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services. Instead Mount Sinai bills whatever is deems appropriate...
Mount Sinai filed suit against HCSC alleging... violations of GBL
349...onsixoccasions,HCSCstatedthatitwou ldreimburse MountSinai

using a particular ate but ultimately paid significantly less (which

shows that) ®*HCSC has regularly misrepresentec
rei mbursement that HCSC provides for medical s
‘“frequency with wisideviated @S preh - service

representations...indicated that such misrepresentations are a

standard practice of HCSC”. GBL 349 claim suff

Insurance: Provision Of Non - OEM Parts [InPatchenv. GEICO, 2011
WL49579(EDN . Y. 2011) vehicle owners challenged G
using cheaper and allegedly inferior non original equipment
manufacturer(non -OEM) parts(2) in estimating the cost
crux of the plaintiff’'™s claims is that thmsesti
adjusters were too low, and that the checks that GEICO issued did not
fully compensate them for the damage to their vehicles...the claims
adjuster prepared his estimate uGHM g rparsihc epsa rftos

rather the * OEM crash part slahtffsallegedthatdi t i on, p

GEI CO actively corralled claimants into ‘capt.
wouldrecommendedsubstandardnon - OEMreplacementparts,whilefailing

to inform claimants that non -OEM parts were inferior”. Wh
conduct was “ ar g u@sumegr- doiemtechandcmaterially
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mi sl eading” i1t did not allege actual i njury be

to assert facts “to s hoe@EMpara specifiddéor tmeio n

vehicles were deficient, but rather attemptto showthatnon - OEM parts

are inferior wi thout exception, The Court has found that their theory

of universal inferiority is not plausible”]
Insurance; Provision Of Defense Counsel [ El acqua v. Physici

Reci procal Insurers, 52 AD3d 886 (“This threat

confl ictofinterestbetweentheinsurerandtheinsuredisthe precise
evil sought to be remedied...hence the requirement that independent

counsel be provided atthe expense ofthe insurer and that the insurer

advise the insured of this righbetoinfmf endant’ s
plaintiffs of this right, together with plaint
undivided and uncompromised conflict - free representation was not

providedto them, constituted harm within the meaning of (GBL) 349")];

Insurance Claims Procedures [Wilnerv.AllstateIns.Co.,71AD3d
155 (2d Dep’'t 2010) (*“the plaintiffs allege.
policy, which requires that they protect the d
interest while their claim is being investigated, compelled them to
insti  tuteasuitagainstthe Village before the statute of limitations
expired...In essence, the plaintiffs are alleging that the defendant

purposely failed to reach a decision on the merits of their insurance
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claimin order to force plaintiffs to bring a suit againstthe Village

before the statute of limitations expired, because, ifthey did notdo
so,thedefendantcouldrefusereimbursementofthe claimontheground

that the plaintiffs had failed to protect the ¢
rights...Presumably, th e purpose of this alleged conduct would be to

save the defendant money...the plaintiffs have successfully pleaded

conduct...which was misleading in a material v
Metropolitan Life Insurance Co., 23 AD3d 858 (*
promises tothecontraryinitsstandard - formpolicysoldtothepublic,

defendants made practice of ‘not investermgati nc

disability benefits in good faith, in a timely fashion, and in
accordance with acceptable medical standards... when the per son

submitting the claim...is relatively young and suffers from a mental

ill ness', stated cause of action pursuant to (
Ural v. Encompass Ins. Co. Of America i (GBL 349 claim stated
general practice of inordinately delaying the settlement of insurance

claims against policyholders”); Ni ck’s Garage,
Casualty Ins. Co. xovit (GBL 349 claim stated where

“Plaintiff claims that *Defendant i mpeded and
by, among other things, dictating and allocating price allowances,

setting arbitrary price caps, refusing to negotiate labor rates,
refusingto pay properamountsfor paintand partsinvoicesandinmany

casesfailingtoinspectorre - inspecttheVehicleswiththetimeframes
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specified by regu l ations’” .. .the Court finds that pl ai
sufficiently pleaded that Defendant engaged in deceptive acts that

caused injury”); Makuch v. New York Central Mu
AD3d 1110 (*“violation of (GBL 8 349 for discl a
homeowner ' s policy for damage caused when a f al
plaintiff’s home“); Acquista v. New York Life
(allegationthatthe insurer makes a practice ofinordinately delaying
andthendenyingaclaimwithoutreferencetoitsviabili ty* " may be sai
to fall within the parameters of an unfair or
Rubinoffv. U.S. Capitol Insurance Co., New York Law Journal, May 10,

1996, p. 31, col. 3(Yks. Cty. Ct.)(automobile insurance company fails

to provide timely defense to in sured); see also: Kurschner v.

Massachusetts Casualty Insurance Co., 2009 WL 537504 ( E.D.N.Y. 2009

)( “ i nappropriate delays in processing clai ms,
and unfair settlementpracticesregarding pending claims have allbeen

foundunder  NewYorklawtorunafoulof§349'sprohibitionondeceptive

practices...since plaintiff had pled that defendants delayed, denied
andrefusedtopaydisabilityincomeinsurance policy claimsandwaiver

of premium claims is a matter of conduct thatamounte dto unfair claim
settlementpracticesthatultimatelyresultedintheterminationofher

benefits, the Court finds that she has successfully satisfied the

pleading requirement of Section 349 as it related to deceptive and

misleading practices and injuries incurred therefrom “ )];
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Insurance: Forced Placed [In Casey v. Citibank, N.A. it the
Court found that plaintiffs mortgagors stated a GBL 349 claim which
all eged “that t he def@acedfloodinsirafcetihabvasboth
inexcess offed eralrequirements and notcontemplated by the mortgage
agreement. Indeed, defendants accepted approximately $30,000 worth of
flood insurance on Casey’' s property for al most
claiming he was deficient and demanding $107,780 in additional
coverage. This would likely mislead a reasonable consumer as to the
amount of flood insurance he was required to maintain under the
contract. Casey further alleges that defendants profited from
undisclosedcommissionsand/orkickbacksinviolationoffederal law”) ;
Hooverv. HSBC Mortgage Corporation (USA), 9 F. Supp. 3d 223 (N.D.N.Y.
2014)(mortgagors allege they were forced to purchase flood insurance

which was not required in the mortgage agreements; GBL 349 claim

stated)];

Insurance Claims; Steering [ North State Autobahn, Inc. V.
Progressivelns.Group xxix (« Here, the plaintiffs alleged t
directly injured by the Progressive defendant s’

that customers were misled into taking their vehicles from the
plaintiffs to competing repair shops t hat participated in the DRP

(direct repair program). The allegedly deceptive conduct was
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specifically targeted at the plaintiffs and other independent (auto
repair) shops in an effort to wrest away customers through false and

misl eadi ng statements. The plaintiffs all eged |
a subsequent consumer transaction; rather, it was sustained when
customers were unfairly induced into taking their vehicles from the

plaintiffs shop to a DRP shop r egaustdmessss of v
ultimatelyeversufferedpecuniaryinjuryasaresultoftheProgressive
defendants’ deception. The plaintiffs adequat e

result of this misleading conduct, they suffered direct business loss

of customers resulting in damages o f over $5 million”); M. V.
Collision, Inc. V. Allstate Insurance Company X (“Mid Island is a
auto - bodyshop.MidlslandandAllstatehavehadalong - runningdispute

over the appropriate rate for auto - body repairs. Mid Island alleges

that,asaresultoft hatdispute, Allstate agentsengagedindeceptive

practices designed to dissuade Allstate customers from having their
cars repaired at Mid Island and to prevent Mid Island from repairing

Al l state customer s cars”; GBL 349 <claim suste
Interior Desig n & Decorating [In Weinstein v. Natalie Weinstein

Design Assoc. Inc., 86 A.D. 3d 641, 928 N.Y.S. 2d 305 (2d Dept. 2011)

the homeowners enter into contract for the prc

interior design and decorating services at their home in exchange for

their payment of a stated fee”. A dispute arose
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the plaintiff sued the corporate defendants and its principals and

alleged violation of GBL 8§ 349. The courtdismissed the GBL 349 claims

against the individuals becauwedtealegpdnai nti ff f ai
deceptive acts committed by those defendants broadly impacting

consumers at | arge”. However, the court sustai

claims against corporation because pl ainti ff s

misleading consumer - oriented conduct su fficient to state claims for

deceptive business practices and false advert:.
Inverse Condemnation [Corsellov. Verizon New YorkInc., 77 A.D.

3d 344 (2d Dept. 2010), af f6d as @BoNdYo3d 777 (2012)

(*“ Pl aint i f mmthat@drizonacteddeceptivelybyattachingitsbox

to their building without telling plaintiffs that that act entitled

plaintiffs to compensation and by falsely telling plaintiffs that

Verizonhadarighttoaffixthe box. We assume (withoutdeciding) t hat

theseallegationsstatealegallysufficientclaimundersection349");

Job Search Services [Ward v. Theladders.com, 3 F. Supp. 3d
151 (S.D.N.Y. 2014)(users of job search website alleged website
misrepresented quality ofjob postingsandresumere - writingservices;

GBL 349 claim stated)];

A KneO©ftkf A Tel ephon ¢Driinwv.BpriatCaporation, 3

AD3d 388 (“defendants’ admitted practice of me
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toll - free call service numbers identical, but for one digit, to the
toll -freecalls ervice numbers of competitor long - distance telephone
service providers. This practice genefriangeasr what

business, i.e., business occasioned by the misdialing of the intended

customers of defendant ’ s distanompeevicd prog | oidecs.
Those customers, seeking to make long - distance telephone calls, are,
by reason of their dialing errors and-oddfendar

numbers, unwittingly placedincontactwithdefendantprovidersrather

than their intended service providers and itis alleged that, for the

mostpart,theyarenotadvisedofthiscircumstancepriortocompletion

of their long - distance connections and the imposition of charges in

excess of those they would have paid had they utilized their intended

providers. These allegations set forth a deceptive and injurious

business practice affecting numerous consumer S
Lasik Eye Surgery [Gabbay v. Mandel, New York Law Journal, March

10, 2004, p. 19, col. 3 (N.Y. Sup.)(medical malpractice and deceptive

advertising arising from lasik eye surgery)];

Layaway Plans  [Amiekumo v. Vanbro Motors, Inc., 3 Misc. 3d 1101
(failure to deliver vehicle purchased on layaway plan and comply with
statutory disclosure requirements; aviolation of GBL 8§ 396 -tis a per

se violation of GBL § 349)];
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Leases [Pludeman v Northern Leasing Systems, Inc. , X" aclass of
small business owners who had entered into lease agreements for POS
[ Point Of Sale] terminals asserted that defenc

practic es, hid material and onerous lease terms. According to

plaintiffs, defendants’ sales representatives |
appearedtobeaone - page contracton aclip board, thereby concealing
three other pages below...among such concealed items...[wer e a] no

cancellation clause and no warranties clause, absolute liability for

insurance obligations, a late charge clause, and provision for

attorneys fees and New York as the chosen for

I n “smal/l print®“® or “micropr iDvslon Firsthe Appell at
Department certified the class i noting that, “liability cc¢

on a single issue. Central to the breach of contract claim is whether
it is possible to construe the first page of the lease as a complete
contract...Resolution of this iss ue does not require individualized
proof.” Subsequently, the trial court awarded
partial summary judgment on liability on the breach of contract/
overcharge claims X
In Toyota Motor Credit Corp. v. Glick, 34 Misc. 3d 1217(A) the
consumer challenged the type size on an automobile lease as violative
of Personal Property Law 337(2) and CPLR 4544 w
agreementshallcontainthefollowingitemsp rintedorwritteninasize

equaltoatleastten -point bold type”. In denying plain
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judgment the Court noted that “The underlying
consumer statute provisions is to render contractual provisions

‘“unenforceabl etedfimprticmo small print. .. Whether
printsizeviolatesSec.4544isinherentlyatriableissueoffactthat

precludes the grant of summary judgment”™),; Ste
Kings Manor Estates, 9 Misc3d 1116 (“The edef en
equipment lease was tainted by fraud and deception in the inception,

was unconscionable and gave rise to unjust enrichment... the bank

plaintiff, knowing of the fraudulent conduct, purchased the instant

equipmentleaseatadeepdiscount,andbydemandin gpaymentthereunder
acted in a manner violating...( GBL &8 349 ) *“)]
Liguidated Damages Clause [Morgan Services, Inc. v. Episcopal

Church Home & Affiliates Life Care Community, Inc., 305 AD2d 1106 (it

i's deceptive for sel |l er cdnteacteknowiegthatitwith t o
eventually fail to supply conforming goods and that, when the customer
complainsandsubsequently attemptstoterminate the contract(seller)

uses the liquidated damages clause of the contract as a threat either

to force the customer to accept the non - conforming goods or to settle
the |l awsuit®“)];
Loan Applications [Dunn v. Northgate Ford, Inc., 1 Misc3d 911

(automobile dealer completes and submits loan application to finance
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company and misrepresents t eenaygerepaydoart o mer ' s

which resulted in default and sale of vehicle)];

Low Balling  [Frey v. Bekins Van Lines, Inc. Vo« Broadly
Plaintiffs claim that Defendants are engaged in a pattern and practice
of quoting lower shipping prices than those ultimately ch arged - a
practice referred-btad lasng'’ | ocevs twitmiee interd of
charging higher amounts. Defendants are also accused of overcharging
their customers (for) a variety of add - on services, including fuel

s that Defendants are

supplements and insurance premiums on policie

all eged never to have obtained”; GBL 349

Magazine Subscriptions [People v. Lipsitz, 174 Misc. 2d 571

~

C

stat e

and

(Attorney General “has established that respon:

to deliver magazi nes as promised and consistently fails to honor his
money back guarantees...the Attorney General has established that the

)

respondent

no refunds’, although exactly the conthesaesy

promisesadeceptive andfraudulentpractice clearlyfallingwithinthe
consumerfraudstatutes.Additionally,byfalselyadvertisingattentive
customerservicesanddisseminatingfictitioustestimonials,respondent
violates[GBL&350].Although

someofthespecificadvertisinggimmicks

suchasthedisguisedsourceofe - mailmessagestogroupmembersandthe
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references to a ‘club”™ to which notweael | woul d
particularly designed to inspire confidence, the mere falsity of the
advertis  ing contentis sufficient as a basis for the false advertising
charge” ).
AndPeoplev.OrbitalPublishingGroup, Inc.,50Misc.3d811(N.Y.
Sup. 2015), a case involving overpriced magazine subscriptions, the
Court noted that t h eofthe solicimtiosssarealearly
consumer oriented and which, at least, raise a question of fact as to
whether reasonable consumers would be materially mislead. Thatis, the
solicitations themselves seem to create the impression that they are
beingsent  directlyfrom publishers,when, of course, theyarenot. The
implicationcouldcauseconsumerstobelievethattheyarebeingoffered
the subscriptions at a standard price, when they are, in fact, being
offeredasubscriptioninwhichtheypayasignifica ntpremium - sometimes
as much as nearly twice thefpubthehsubscrapeio
Medical Procedures: Success Rates [In Gotlinv. Lederman, M.D. xv
the Court sustained a GBL 349 claim alleging -
their brochures, videos, advertisements, seminars and internet

sites - deceptively marketed and advertised FRS (Fractionated

Stereotactice Radiosurgery) treatment by making unrealistic cla ims as
to its success rates...plaintiffs contend that
FSR treatment had ‘success rates’ of greater t
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pancreatic cancer were materially deceptive”]

Medical Records : Overcharging [In McCrackenv.V erisma Systems,
Inc., 131 Fed. Supp. 3d 38 (S.D.N.Y. 2015) a class of medical patients
all eged that defendant Verisma Systems, |l nc. a
excessivelyforcopiesoftheirmedicalrecordsinviolationof NewYork
Public Health Law Section 18(2)(e) (and GBL 349)". I n f i
Verisma's representations regarding copying co
deceptive the Court stated “Plaintiffs allege ttF

charged exceeded the cost to produce the medic
cost to produce the medical records was substantially less than

seventy=five cents per page’ and (3) theinchar g
kickbacks’ from Verisma to the Health Provider
also cited materials from Veri s mavebsiteswebsi te an
advertising that Verisma's clients ‘keep more
revenue’', ‘improve cash flow” and ‘i mprove fin
contractingwithVerisma...Takingtheseallegationsastrue, Plaintiffs

havestatedaplausibleclaimwithrespe ct to Verisma's all eged

infailingtodisclosethatitsactualcostofphotocopyingwaslessthan

$0. 75 per page. I ndeed, ‘[w]ithout disclosure o
afactknownonlyto[Verisma]areasonable consumer, appreciating that

thes tatute permitted healthcare providersto charge up to $0.75 cents

per page to recoup their actual costs, could be misled to believe that
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[ Verisma’s] actual cost was $0.75 per page

CoordinatedTitleIns. Cases(3.5)...Atthisstage,t he Courtfindsthat
Plaintiffs have adequately alleged materially misleading conduct for

purposes of stating a (GBL 349) <cl ai m”.

Mislabeling [Lewisv. Al DiDonna, 294 AD2d 799 [pet dog dies from

(or

overdose of prescription drug, Fel devne,e miasll gbie
when should have been “one pil!l every other da
Misidentification in collecting debts [Midland Funding LLC v.

Tagliafferro,33Misc.3d937(N.Y.Sup.2011)(misidentificationofdebt

collector’”s |icense may constitutyg violati

xlvi

Modeling [People v. City Model and Talent Development, Inc.
(“evidence sufficient to establish, pri ma
violated (GBL 349) by luring at least one potential customer to their
office with promises of future empl oymentas amodel or actorandthen,
whenthecustomerarrivedattheofficeforaninterview,convincingher,
by subterfuge...to sign a contract for expensive photography services;
that they violated (GBL) 350 by falsely holding CMT out as a modeling

and t al ent agency”)];

MonopolisticBusinessPractices [Coxv.MicrosoftCorp.,8 AD3d 39
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( monopolistic activities are covered by GBL § 349;
“all egations that Microsoft engaged i n purpose
monopolistic business practices, including entering into secret

agreements with computer manufacturers and distributors to inhibit

competition and technological development and creating an

‘“applications barrier' in its Windows software
compet it or s-conmpatibleAC operating systems, and that such
practices resulted in artificially inflated pr
products and deni al of consumer access to comp
services and products®“)];

Mortgages: Misleading Practices [Emigrant Mortgage Co., Inc. v.

Fitzpatr  ick XV (foreclosure action; two affirmative defenses; loan

unconscionabl e “because the monthly mortgage pa
of the (home owner’'s) fixed monthly income”; G
“the conduct of the plaintiff in extweithaut ng t he

determining her ability to repay when a reasonable person would expect

such an established bank...to offer a loan that he or she could afford

was materially misleading...said conduct had the potential to affect

similarly situated financially vul nerabl e consumers”) ; Popul
Financial Services, LLD v. Williams, 50 A.D. 3d 660, 855 N.Y.S. 2d 581
(2dDept.2008)(foreclosureaction; counterclaimallegingfraudulent

inducementtoentermortgagestatesaclaimunderGBL349);DeltaFunding
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Corp. v. Murdaugh, 6 A.D.3d 571, 774 N.Y.S. 2d 797 ( 2d Dept. 2004 )(
foreclosure action; counterclaims state claimsunder TruthInLending

Act and GBL

349)]; See also: Ng v. HSBC Mortgage Corp., 2010 WL 889256 (E.D.N.Y.
2010)(numerousmisrepresentationsinvol vinghomemortgagetransaction;

GBL 349 claim stated)];

Mortgages: improperassignments and foreclosures [Intwomortgage
foreclosure cases, the Appellate Division, Second Department clarified
the notice requirements of RPAPL 1304 and the standing of Mort gage
Electronic Registration Systems, Inc. (MERS).
SeeBankofNewYorkv.Silverberg,86A.D.274(2dDept.2011)andAurora

Loan Services, LLC v. Weisblum, 85 A.D. 3d 95 (2d Dept. 2011)];

Mortgages: Improper Fees & Charges [Mac Donell v. PHM Mortgage
Corp., 846 N.Y.S. 2d 223 ( N.Y.A.D. ) (mortgagor
$40 fee “ charged for faxing the payoff stateme
paid] as violations of GBL 349 and RPL 274 -a(2) [“mortgagee shal
charge for providin g the mortgage - related documents, provided...the
mortgagee may charge notmorethantwentydollars, orsuchamountas may
be fixed by the banking board, for each subseq

which statutory claims were sustained by the Court finding that the
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voluntary payment rule does not apply [see Dowd v. Alliance Mortgage

Xlviii

Company (aclassofmortgagesallegedthatdefendantviolated Real
Property Law [RPL] 274 -a and GBL 349 by charging a “"pr.i
fee’ in the sum of $20, alioead ‘waddi winempailci fees

providing her with a mortgage note payoff stat
Division, Second Department, granted class certification to the RPL

274 - a and GBL 349 claims but denied certification as to the money had

andreceivedcausesofa ction “since an affirmative defen
voluntarypaymentdoctrine...necessitatesindividualinquiriesofclass

member s” ) ; Dougherty v. North Fork Bank, 301 A
Negrin v. Norwest Mortgage, 263 AD2d 39)Ntentand no
that our decision in Dowd v. Alliance Mortgage Co., 32 AD3d 894 holds

to the contrary it should not be foll owed®); Kid
299 AD2d 457 (“ The defendants failed to prove t
illegal processing fees to over 20,000 customers, and their failure to

notify the plaintiffs of the existence and terms of the settlement

agreement, were not materially deceptive or mi sl
Union Mortgage Corp., New York Law Journal, April 25, 2000, p. 26,col.

1 (N.Y . Sup. 2000)(consumers induced to pay for private mortgage
insurancebeyondrequirementsunderNewY orkinsuranceLaw86503); Trang

v. HSBC Mortgage Corp., USA, New York Law Journal, April 17, 2002, p.
28,col.3(QueensSup.)($15.00specialhandling/fax feeforafaxedcopy

ofmortgage payoffstatementviolatesRPL§274 - a(2)(a)which prohibits
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charges for mortgage related documents and is deceptive as well); see

also: Cohenv. J.P. Morgan Chase & Co., 608 F. Supp. 2d 330 (E.D.N.Y.

2009 ) ( *“ B e c BRESPACclaim&sarvivessummaryjudgment,itis now

appropriate to determine whether the illegality of a fee does in fact

satisfy the * misleading * element of 8 349 eve
disclosed. There is authority under New York law for finding tha t
collectinganillegalfeesconstitutesadeceptivebusinessconduct...If

itis found that collection of the post - closing feewas infactillegal

under RESPA, then ( the ) first element of § 3.

Mortgages & Home Equity Loans: Improper Closings [Bonior v.
Citibank, N.A., 14 Misc3d 771 (“The Court wil/l
“problems’ with this closing that might have be:¢

participation of legal counsel for the borrowers as well for the other

part i ci pants®“. The Court found that the | enders
by (1) failing to advise the borrowers of a right to counsel, (2) use

of contradictory and ambiguous documents containing no prepayment

penalty clauses and charging an early closing fee, (3 ) failing to
discloserelationshipssettlementagentsand(4)documentdiscrepancies

“ The most serious is that the equity source ag
are to be interpreted under the laws of different states, New York and

California respectively®“)];
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Mortgages: Property Flipping [Cruzv.HSBCBank,N.A.,21 Misc. 3d
1143 (GBL 8 349 claimstated “ in which the “pl ai

defendantFremontengagedininducingthe plaintifftoacceptmortgages

where the payments were unaffordable to hi m; misrepresenting the
plaintiff’s income and assets, failing to discl
|l oan and concealing major defects and il l egald]

structure®“)];
Movers; Household Goods [Frey v. Bekins Van Lines, Inc. Xlix
( “ Br o a dtategd, Plaintiffs claim that Defendants are engaged in a
pattern and practice of quoting lower shipping prices than those
ultimately charged -a practice referredbdalol iamsg’™ | ow
estimates - with the intent of charging higher amounts. Defendants are
also accused of overcharging their customers (for) a variety of add -on
services,includingfuelsupplementsandinsurancepremiumsonpolicies
t hat Defendants are all eged never to have obt a
claims stated); Goretsky v. %2 Price Movers, New York Law Journal, March
12, 2004, p. 19, col. 3 (N.Y. Civ. 2004)
(“failure to unload the household goods and ho

deceptive practice under (GBL &8 349)")1];

Packaging [Sclafani v. Barilla America, Inc., 19 AD3d 577

(deceptive packaging of retail food products) . InAtikv. Welch Foods,
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Inc., 2016 U.S. Dist. LEXIS 106497 (E.D.N.Y.) The Court noted that

“Plaintiffs’ statutory claims are al/l governed
consumertest(appliestoGBL349,350andCaliforniaUCLandCLRA).Give n

that these statutes can be analyzed together (citing MacDonald v. Ford

Motor Company ,37F.Supp.3d1087,1097 -98 (N.D. Cal. 2014) *Un
reasonabl e consumer standard, [plaintiffs] mus
the public are | i kel y t othépeoduttenquestionEithg by

Williams v. Gerber Prods. Co. , 552 F.3d 924,939 (9 ™ Cir.2008)). The
statutes invoked by Plaintiffs ‘“prohibit not on

false, but also advertising which, although true, is either actually
misleadingo  rwhich has a capacity, likelihood or tendency to deceive
or confuse the public’...Federal courts ‘“have |

abusiness practice is deceptive will usually be a question of fact not

appropriate for decision on [a motion to dismiss]. Will iams isthe
leading case in the Ninth Circuit to consider whether food - product
| abeling is deceptive. .. " The product is called

the packaging pictures a number of different fruits, potentially

suggesting (falsely) thatthose fruits o rtheirjuicesare containedin
theproduct.Further,thestatementthatFruitJuice Snackswasmadewith

“fruit juice and other al/l natur al i ngredients
interpreted by consumers as a claim that all the ingredients in the

productwere natur al, whichappearstobefalse. Andfinally, the claim

that Snacks is “just one of a variety of nutritic
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and juices that been specifically designed to help toddlers grow up
strong and healthy’ adds to the potuwtmAlbedd|! decept

v.Blue Diamond Growers, 151 F.Supp.3d412(S.D.N.Y.2015)reachedthe

same conclusion at the Wiliams  Court. It found that consumers stated
claims againstalmond - milk manufacturers for violations of the GBL and
UCL when they alleged that ma nufacturers purposefully misrepresented

thattheirproductscontainedasignificantamountofalmonds,whenthey
actually contained only two percent of almonds, when the products were

certified as a heart healthy food’” and when t
rega rding the almond content and the health claims appeared on the

product’s packaging and in online promotional
main all eged misrepresentations include Def end:ze
whol e fruit on the box, the *“ Macaaelomwthetbhbx, REAL f r

)

Defendant s representations that the Fruit Sna
vitamins, and Defendants’ use of the word *whol:
that the effect of these representations is to mislead potential

purchasers into believing there is a significant amount the fruit
depictedonthepackaginginthe FruitSnackswheninfact,thereisnot,

andtomislead consumersinto believing the Fruit Snacks are as healthy

as fruit when they, in fact, are not.

Packaging;ExcessiveSlackFill [Waldman v.NewChapter,Inc.,2010

WL 2076024 ( E.D.N.Y. 2010 )( “ 1In 2009, Plain
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Berry Green, a ‘' SpoFoonoadh!|'e WhBerery Green comes i |

is 6 5/8 inches tall...The box contains a jar that is 5 5/8 inches

tall...And the jar itselfis only half - filled with the product...( GBL

349 claim stated in that ) Defendant’'s packagir
purposes of this motion...Plaintiff alleges the
falseimpressionthatthe consumerisbuyingmorethantheya reactually

recei ving and thus sufficiently pleads that

mi sl eading in a material way *“*“ )];

Personal Care Products [Goldemberg v. Johnson & Johnson Consumer
Companies, Inc., 8 F. Supp. 3d 467 (S.D.N.Y. 2014)
(consumers allegethatdefendantmisrepresented personal care products

beingmadeexclusivelyfromnaturalingredients; GBL349claimstated)];

Pets; Disclosure Of Rights Under GBL Article 35 - D [Rizzov. Puppy
Boutique, 27 Misc. 3d 117 ( N.Y. Civ. 2010 )( defective puppy sold to
consumer; failure to advise consumer of rights under GBL Article 35 -D
which regulates “ Sale of Dogs and Cats *“ dece|

under GBL 8§ 349 )];

Predatory Lending [Cruz v. HSBC Bank, N.A., 21 Misc. 3d 1143
( “pl ai nt i fldges..thatdefendantFremontengagedininducingthe

plaintiff to accept mortgages where the payments were unaffordable to
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hi m; mi srepresenting the plaintiff’s income an

disclose all the risks of the loan and concealing major defects and
il legality in the home’'s structure “; GBL 349
Price Matching [Dank v. Sears Holding Management Corporation, 59

AD3d 582 (“The complaint alleges that Sears pu
promising...to match t he ‘igarbrandeditenmwittatme i de nt

same features currently available for sale at another local retail

store’. The complaint further alleges that the
three differentlocations that Sears sell him a flat - screentelevision
atthesamepriceat whichitwasbeingoffered by anotherretailer. His

request was denied at the first two Sears locations on the basis that

each store manager had the discretion to decide what retailers are

considered local and what prices to match. Eventually he purchased the
televisionatthethird Searsatthe price offeredbyaretailerlocated

12 miles fromthe store, but was denied the $400 lower price offered by
aretailerlocated8milesfromthestore...thecomplaintstatesacause

of action under GBL 349 and 350"). But see: Dank v. Sears Holding
Management Corp., 93 A.D.3d 627 (2d Dept. 2012)(GBL 349, 350 and fraud
claimsdismissed; After the trial courtdismissed the fraud and GBL 350

claimspre -tri al the Appell ate Division noted the t
“wh e n isnissetthe (fraudand GBL 350claims)onthegroundthatthe

plaintiffhadfailedtoestablishtheelementofreliance. The plaintiff
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established that he relied on the representations of a Sears employee

whenhetraveledtothethird Searsstoreinanat tempttoobtainaprice

match. However (fraud and GBL 350) require that the defendant acted
deceptivelyormisleadingly...andthejurysubsequentlydeterminedthat

Sears did not act in a deceptive or misleading way. Thus the plaintiff

was not prejudiced by the (trial court’s) error and rev
required”; See also: Jermyn v. Best Buy Stores
(S.D.N.Y. 2009)( certification granted to class action alleging

deceptive price matchinginviolation of GBL 349); Jay Norris, Inc., 91

F.T. C.751(1978) modified 598F.2d1244(2dCir.1979);CommodoreCorp.,

85 F.T.C. 472 (1975) (consent order).];

Professional Networking [BNINew YorkLtd. v. DeSanto, 177 Misc2d

9 (enforcing an unconscionable membership fee promissory note)];

Propane Tanks; Underfilled [In Lazaroff v. Paraco Gas Corp. ' the
CourtsustainedaGBL 349claimwhereincustomersallegedthatdefendant
propane gas retailer c¢claimed that its 20 | b pr
when filled but in fact they contained less pr opane gas. “Plaint]
alleges that the defendants have short weighted the containers by 25%,
fillingitwithonly 15 pounds of propaneratherthan20 pounds, thereby
supplying consumers with only partially filled cylinders, although the
cap on the cylinder reads *“full ™. ..Although defendants

submitted evidence that their cylinders bore labeling (and/or place
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cards) which disclosed that they contained 15 pounds of propane, such
proofdoesnotdisposeof(allegations)thatthe 15pounddisclosurewas

hidden by the mesh metal cages in which the cylinders were kept and,

therefore, not conspicuous for the average consumer until after the

propane had already been purchased...plaintiff had adequately alleged

an injury (and asserts) that had he understood t he true amount of the
product,hewouldnothavepurchasedit,andthatheandthe...classpaid

a higher price per gallon/pound of propane and failed to receive that

was promised and/or the benefit of the bargain, i.e., a full 20 pound

cylinder and the amo unt of propane he was promised”].

Privacy [Anonymousv. CVS Corp., New York Law Journal, January 8,
2004, p. 19, col. 1 ( N .Y. Sup. )(sale of confidential patient

i nformation by pharmacy to a third party is a
practic e* under GBL 349); Smith v. Chase Manhatt ar
Meyerson V. Pri me Realty Services, LLC, 7 Misc
deceptively represented that (tenant) was required by law to provide

personal and confidential information, including... social security

number i n order to secure renewal |l ease and av

PyramidSchemes [C.T.V.,Inc.v.Curlen,NewYorkLawJournal,Dec.
3, 1997, p. 35, col. 1 (Yks. Cty. Ct.)(selling

Program*® certificates); Br o witisc2d 502 tgellimgor i ¢, 168
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misrepresented instant travel agent credentials and educational

services)];

Real Estate Sales [Barkley v. Olympia Mortgage Co. I
(“Plaintiffs, ei gAmericinfirsti c atimehomebuyers,commenced
(actions)against(defendants) lenders,appraisers,lawyersandothers,

claiming that defendants conspired to sell them overvalued, defective
homes, financedwithpredatoryloans,andtargetedthembecausetheyare
mi norities”; GBL 349 claim sustained); Gutter ma
New York Law Journal, Oct. 28, 1998, p. 36, col. 3 (Yks. City
Ct.)(misrepresenting that
ahousewithaseptictankwasconnectedtoacitysewersystem); Board
of Mgrs. Of Bayberry Greens Condominiumv. Bayberry Greens Associates,
174 AD2d 595 (deceptive advertisement and sale of condominium units);
B.S.L.One Owners Corp.v. KeyIntl. Mfg. Inc., 225 AD2d 643 (deceptive
sale of shares in a cooperative corporation); Breakwaters Townhouses

Ass’' n. V. Breakwaters of Buf f al condominiemunits)2 07 AD2c
Latiuk v. Faber Const. Co., 269 AD2d 820 ( deceptive design and

construction of home ); Polonetsky v. Better Homes Depot, Inc., 185

Mi sc2d 282, rev’'d 279 AD2d 418, rev’'d 97 NY2d 4
Code 8820 - 700 etseq(Consumer Protection Law) applies to business of

buying foreclosed homes and refurbishing and reselling them as

residential properties; misrepresentations that recommended attorneys
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were approved by Federal Housing Authority deceptive)];

RestockingF ees [In Smilewiczv. Sears Roebuck and Co., Index No.
17525/07, J. Pfau, Decision July 15, 2008 (Kings Sup. 2008), a class of
consumers challenges defendant retailer’”s rest
sustained a GBL 8 349 claim and not ermpolicch.at “ Base
Pl aintiff alleges that ‘without proper or adeql
by its customers, Sears unilaterallyimposes this so - called Restocking
Feeonselectreturnedmerchandise, including...HomeElectronics...the
Sears does notabide by thet erms of its own return policy set forth on
thebackofthesalesreceipt...restockingfeeisexcessivebecausethe
15%feedoesnotcorrelatetotheamountitscosts Searstorestockthese
items...claims that defendant violated GBL § 349...unjustly
enrich ed...andbreachedacontract...Here...plaintiffhasallegedthat
Searsfailedtoadequatelydisclosetherestockingfeesbeforeaconsumer
sale...Searsallegedlyoffersamoney - backguaranteeandallegedlydoes
not adequately disclose its true return polic y until after the s
Later, however, the Courtdenied class certification (see Smilewicz v.
Sears Roebuck Company, Index No. 17525/07, J. Pfau, Decision dated
November 24, 2009 (Kings Sup. 2009), aff’'d 82

2d 904 (2d Dept. 2011)]
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Securities [In Silvercorp Metals Inc. v. Anthion Mgt. LLC i the
CourtstatedthegeneralrulethatGBL 349isinapplicabletosecurities
transactions and then noted that the instant action involved alleged
misrepresentation s made on the Internet regarding pl
management and the quality of its ore/ mines. “Si
asalleged, does not arise out of asecurities transaction. Itis noted
that courts have found GBL 349 inapplicable to claims aris ing from
securities transaction, essentially for two re
do not generally purchase securities in the same manner as traditional
consumer products such as vehicles, appliances or groceries since
securitiesare purchased asinvestments not as good to be consu
used and (2) ‘because the securities arena i s
regulated by the federal government...The clear weight of authority is
that claims arising out of securities transactions are not the type of
consumer transac tions for which (GBL) 349 was intended to provide a
remedy’”; Deer Consumer Product s, |(plantff v. Litt
business not a consumer and has no standing to bring a GBL § 349 claim;
“Here, plaintiff alleges that EOS Fundsés mis|
statementsweredirectedatandaffectedthereadershipsoftheirwebsite
and to invoke fear in plaintiff’s sharehol der s
recoverfromthe factthatthese third parties were allegedly misled or
deceived by EOS Funds"”) ; YdkLietnk@t t vV (NeNwt al |

New York courts agree that securities - related transaction are exempted
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from (GBL 349). The Court of Appeals has not spoken on the issue. The

Appellate Division for the Fourth Department has issued conflicting

decisions(seeSm ithv. TriadMfg.Group,Inc.,225A.D.2d962(4 " Dept.
1998)(GBL 349 does not apply to securities); Scalp & Blade v. Advest,

Inc., 281 A.D. 2d 882 (4 " Dept. 2001)(GBL 349 applies to securities

transactions). The Second Department has allowed a securiti es- related
claimtoproceed.BSLv.Key,225A.D.2d643(2dDept. 1996)...However,

the First and Third Departments have consistently held that (GBL) 349

does not apply to securities -rel ated transactions”; (see
Seaboard, 14 A.D.3d 852 (3d Dept. 20 05); Fessebav. TD Waterhouse, 305

A.D.2d268 (1 ' Dept. 2003)].

Skin Treatment [Barbalios v. Skin Deep Center for Cosmetic

Enhancement,LLC " (Plaintiffpaid$3,520forskinimprovementtreatment

procedure “which had allegedly resumpedviemema "d;
the court found “that defendants had engaged i
order to mislead plaintiff”; GBL 349, 350 cl ai
awarded)];

SportsNutritionProducts [Morelliv.WeiderNutritionGroup,Inc.,
275AD2d 607 (manufactur erof Steel Bars, ahigh - proteinnutrition bar,

misrepresented the amount of fat, vitamins, minerals and sodium

therein)];
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Steering; Automobile Insurance Claims [M.V.B. Collision, Inc. V.

Allstate Insurance Company Mo («“Mid | sl and i -sbodgshopaMid o
IslandandAllstatehavehadalong - runningdisputeovertheappropriate
rateforauto - bodyrepairs. MidIsland allegesthat, asaresultofthat

dispute, Allstate agents engaged in deceptive practices designed to
dissuadeAllstatecustomersfromhavingt heircarsrepairedatMidisland
and to prevent Mid Island from repairing All st a

349 claim sustained)];

Taxes; Improperly Charged [Chiste v. Hotels.Com LP Vi (“The crux
of Plaintiffs’™ allegations st esclofedonthiswhat i s r
invoice (for the online purchase of hotel accommodations)...Second
Pl aintiffs’” allege that defendants are chargin
basedtheRetailRateconsumerspayDefendantsratherthantheWholesale
Rate Defendants pay the hot els. Instead of remitting the fullamount of
taxes collected to the hotels, Defendants keep the difference between
the tax collected and the amount remitted to the tax authorities...as

a profit or fee without disclosing it”; GBL 3/

Tax Advice [Mintzv.AmericanTaxRelief,16Misc.3d517,837N.Y.S.
2d 841 ( N.Y. Sup. 2007 )(“the second and fourt

state that recipients of the ( post ) cards ‘' c;
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their “Unbeatabl e Mont hly PathardefendanRénatop( s) * and
wage garnishments, bank seizures and assessment of interest and
penalties. Thesetwomailing...makeexplicitpromiseswhich...Cannotbe
described as ‘puffery* and could...be found to

and deceptive®)];

Tenants: Leases: Three Day Demand [InBryantv. Casco Bay Realty
Ltd., New York Law Journal (May 13, 2015)(NC)(West. Sup. 2015), a case
involving Section 8 tenants who were misinformed as to the amount owed
in a three day demand, the Cour t found that “Here, defenda
three - day demands to both plaintiffs that merely listed lump sums
characterized as ‘“rent’ without indicating that
included ancillary charges such as late fees. However, the only amount
thatneed edtobepaidtopreventanonpaymentproceedingwasteoverdue
rent,andtheancillarychargesatissueherearenotacomponentofrent
arrearsinasummaryproceedingagainstaSectionatenant...Compounding
theproblem,thethree - daydemandsfailedto listthetimeframesduring
which the rent delinquencies allegedly arose. As a result under
controlling case | aw, plaintiffs did not have
all eged amount due and of the period for which

def endant ' sdaydemaendsservedonplaintiffswereimproper...the
demands contravened state law in that they were deceptive within the

meaning of (GBL 349)".
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Termite Inspections [Anunziattav. Orkin Exterminating Co., Inc.,
180F.Supp.2d353(misrepresentationsoffullandcompleteinspections
of house and that there were no inaccessible areas are misleading and

deceptive)];

Three Quarter Housing [InDavidv.#1 Marketing Service, Inc.,113
A.D. 3d 810 (2d Dept. 2014) the Court noted tF
operatorsofseveralthree - quarterhousesinBrooklynand Queens(which
is) a rapidly growing and highly profitable industry, which involves
recruiting peopl e, with disabilities and histories of substance abuse,
as well as those living in shelters or re - entering the community after
serving time in prison or jail, to join housing programs which
purportedly offer supportive services...residents of three - quarrier
houses commit their personal incomes or housing allowance to the
operatorsofthesethree - quarterhouses, onlytofindthemselvesliving
in abject and overcrowded conditions with no su
In reversing the trial court, the Appellate Di vision sustained the GBL
8 349 claim finding defendants’ acts or pract.
misleadingamaterialwaywhentheyrecruitedtheplaintiffstomoveinto
their houses’”|]
Timberpeg Homes [DeAngelis v. Timberpeg East, Inc., 51 AD3d 1175

( “ t h emptaintallegesthatTimberpegengagedinconsumer - orientedacts

148



by representing itself, through an advertisement...as the purveyor of

a package’ of products and services necessary
Timberpeg home...The complaint...(alleges that suc h language and
conductrelatedtheretowere)falseandmisleadinginthatTimberpegwas

responsible for only the building supplies for Timberpeg

homes...plaintiffshave statedviable causesofactionunderGBL349and

350 against defendants”)];

Travel Services [Meachum v. Outdoor World Corp., 235 AD2d 462
(misrepresenting availability and quality of vacation campgrounds);
Vallery v. Bermuda Star Line, Inc., 141 Misc2d 395 (misrepresented
cruise); Pellegrini v. Landmark Travel Grou p, 165 Misc2d 589

(refundability of tour operator tickets misrepresented)];

Trimboard [InBritsolVillage,Inc.V.Louisiana - PacificCorp. M|
the plaintiff assisted living facility alleged that defendants
misrepresented the quality of TrimBoard, a constru ction material,
“Plaintiff has sufficiently alleged that Defer
consumeroriented(byasserting)thatDefendantadvertised TrimBoardas
being more durable and easier to use than real wool and competing
products,despiteknowingthatthepr oductwasunabletoresistmoisture
as intended...misled consumers into believing that TrimBoard could be

used in "typical exterior application in which
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be used...Notably, Plaintiff is not required to identify specific

individual con sumers who were harmed by Defendant’ s

establish a violation of this section.

TummyTighteners  [InJohnsonv.Body Solutionsof Commack, LLC, 19

Misc3d 1131, the plaintiff entered into a contract with defendant and

pad$ 4, 995 for a single treatment to tighten h

lasted 30 minutes wherein the defendant allegedly applied capacitive

radi o frequency generated heat to plaintiffs S
postchildbirthwrinkledskin(andaccordingto plaintiff)theservice

had no beneficial effect whatsoever upon her s
various representations the essence of which was (1) the 30 minute

treatment “would i mprove the appearance of her
using the websites, provi ded to him or her by the defendant, will thus

be led to believe they are dealing with medical doctors when they goto

Body Solutions...another page of this site, des
‘ as ‘' available only in the office of arialiael i fi ed
i n cosmetic procedures‘ .. .the website providec
reference promises that treatment will be provided exclusively in a

physician’s office...There is no...evidence tF
treated in a physician’s o orbyadactoro.TheGourbf f i c e

finds that the defendant has engaged in deceptive conduct under ( GBL

349 ) by not treating her in a medical doctor’ s
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supervisionofamedicaldoctorand/orbyrepresenting...thatshewould
receivenoticea ble beneficialresultsfromasingle 30 minutetreatment
and that the lack of proper medical involvement and supervision caused

the |l ack of positive results®“)].

TV Repair Shops [Tarantola v. Becktronix, Ltd., Index No: SCR
1615/03, N.Y. Civ., Richmond Cty C March 31, 2004 (TV repail
violation of * Rules of the Cit y26ddtsety.etmat YOr k ( 6
certain procedures be followed when a licensed dealer receives an
electronic or home appliance for repair...constitutes a deceptive

practice under (GBL & 349)")1;

WeddingSingers  [BridgetGriffin - Amielv.FrankTerrisOrchestras,

178 Misc2d 71 (the bait andosmethdcmgottraonsed “ f

“208 omething *Paul Rich’ who promised to del i ve
hits, rhythm -and-bl ues and disco classics®“; wviolatiol
Wine; Counterfeit [Koch v. Greenberg, 2014 WL 1284492 (S.D.N.Y.

2014)(jury found that 24 bottles of wine had been misrepresented as to
authenticity, finding fraud and violations of GBL 349, 350 and

awar di ng compensatory da margpeesentiogthepudchase 8 1 1
price for the 24 bottles - and additional $24,000 in statutory damages

under GBL 349, which authorizes ‘treble damage
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violation. On April 12, 2013, the jury awarded Koch $12 million in
punitive damages”; Application for attorneys f

court).

[C] Stating A Cognizable Claim

Stating a cause of action for a violation of GBL 349 is fairly
straight forward and should identify the misconduct which is
deceptive and materially misleading to a reasonable consumer ix
including a business “ [ see Oswego Laborers’ Local 214 I

v. Marine Midland Bank, N.A.,85NY2d 20; North State Autobahn, Inc.

V. Progressive Insurance Group Co. M (“To successfully asser
claimuwunder (GBL) 8 349(h), “a plaintiff must a
has engagedin (1) consumer - oriented conduct thatis (2) materially

misleading andthat(3) plaintiff suffered injury as aresultofthe

allegedly deceptive act or practice”); Ural v. Encomp
OfAmerica ™ (“the compl aint must allege that the d
in a deceptive act or practice, that the challenged act or practice

was consumer - oriented and that the plaintiff suffered an injury as

a result of the deceptive act or practice’”); Mi d |
v.Giraldo " (“*Stating a cause of action to recov

a violation of (GBL) 8 349 is fairly straight
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toproperlypleadacauseofactionunderGBL8349,thepartyplead ing

the claim *shoul d i de ndrignted/miscoondud whinleis

deceptive and materially misleading to a reasonable consumer, and

which causes actual damages’ ”): Wi I"™ende . Al Il st
Strishak & Assocs., P.C.vHewlettPackard Co.,300A D2d 608], which

causes actual damages [see Small v. Lorillard Tobacco Co., 94 NY2d

43 (“To state a claim...a plaintiff must all ec
has engaged ‘* “in an act or practice that i s de
in a material way and that plaintiff has been injured by reason

thereof’”...Intent to defraud and justifiabl e

plaintiff are not elements of the statutory claim...However, proof
that ‘a material deceptive act or practice cau
not necessarily pec unreqiiregtoimgosemdmpensatory

damages“); Stutman v Chemical Bank, 95 NY2d 2

Seealso:  Wholeyv.Amgen,iInc.,2017N.Y. Misc.LEXIS852(N.Y.
Sup.2017) ( “To state a claimunder GBL 349 a plaint/
(1) the deceptive act or practice was consumer - oriented; (2) the
deceptive act or practice was misleading in a material respect and (3)
the plaintiff was injured as a result”); Exete
2016 N.Y. Misc. LEXI'S 4574 (N.Y. Sup. 20@bB) ( “ Tc
349 a plaintiff must allege that (1) the deceptive act or practice was

consumer - oriented; (2) the deceptive act or practice was misleading in
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a materi al respect ; and (3) the plaintiff was
Scarolav.VerizonCommunications, Inc. ,2016N.Y.MiscLEXIS1950(N.Y.

Sup. 2016) (“Section 349 of the GBL...is intende
to even the playing field in their disputes with better funded and

superiorly situated fraudulent businesses’ ...’

towrongsaga i nst the consuming public’ .and applie
economic activity’”...The broad reach of GBL 3/
neededauthoritytocopewiththenumerous,ever - changingtypesoffalse

and deceptive business practices which plague consumers in our
State’”...To state a claimunder GBL 349 a pl ain
the deceptive act or practice was consumer - oriented; (2) the deceptive

act or practice was misleading in a material respect; and (3) the

plaintiff was i nure as aeThaMotokCobdch, 54 MiGcaa3s g

1212 (N.Y. Sup. 2017)(“To state a claimunder G
allege that: (1) the deceptive act or practice was consumer -oriented’ ;
(2) the deceptive act or practice was misleading in a material respect

and3t he plaintiff was injured as a result”); Pr
of N.Y. v. Galaxy Energy LLC, 51 Misc. 3d 1203 (
aclaimfordeceptivebusinesspracticesunder GBL 349, aplaintiffmust

allege (1) a deceptive consumer - oriented act o r practice which is

misleading in a material respect, and (2) injury resulting from such

act... Section 349 ‘contempl ates actionabl e coc

necessarily rise to the I evel of fraud’...A pl
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scientertostateaclaimpursua nt to GBL 349.. .71 n deter min
arepresentationoromissionisadeceptiveact,thetestiswhethersuch

actis likely to mislead a reasonable consumer acting reasonably under

the circumstances’ ”); Carillo v. Citibank, N.A
Sup. 2016)(“To state a cause of action under GE
that the challenged act or practice is consumer - oriented, that it is

misleading in a material way and that the party suffered injury as a

result of the deceptive act. Here the complain t states that defendants

misrepresented the true status of the loan to plaintiff, intentionally

avoided settlement negotiations, induced a forced sale of the premises

at a value far below market value, intentionally reported false or

misleading information to creditreporting agencies, failed to correct

derogatory reporting on plaintiff’s credit repo
di scl ose cr edi t Matterofarisy. Dutchess County Board of

Cooperative Educational Services,50Misc.3d 750(N.Y.Sup.201 5) (" The
lawwasamendedin1980toprovideaprivaterightofactiontoanyperson

injured by a violation of the law...the private right of action is

predicated upon and ‘only permits recovery by o
a deceptive busi ness [ndeedctheicoures have made plain

that a plaintiff cannot recover for indirect or derivative injuries

sustained by another person or entity... plaintiffs must still satisfy

the pleading requirements of a General Business Law claim...: (1)

consumer - orient edconductthatis(2)materiallymisleadingandthat(3)
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resulted in injury to plaintiffs?”).

Seealso:  Farov.ExcelsumHealthPlan,Inc.,2017U.S.Dist.LEXIS
25471 (W.D.N.Y. 2017)(“To successfully assert
plaintiff mu st allege that a defendant has engaged in (1)
consumer - orientedconductthatis(2)materiallymisleadingandthat(3)
plaintiff suffered injury as aresult ofthe allegedly deceptive act or
practice’” ...  An action under 349 is not subjec
pleading - with - particularityrequirementsofRule9(b)butneedonlymeet
the bare -bonesnotice -pl eading requirements of Rule 8( a
N.Y. Law School, 2017 U.S. Dist. LEXIS 29653 (
prohibits *[d]eceptive acts or ptofangbusinesgs i n t he
trade or commerce or in the furnishing of any

"Al t hough a person’s actions may at once i mpl.
contemplates actionable conduct that does not necessarily rise to the

|l evel of fraud’' . lucceanonbdee@BL3I4@clasn,Plaintiffmust

ultimately prove that (1) Defendants engagedinanactor practice that

is deceptive or misleading in a material way; (2) she was injured by

reason thereof and (3) the deceptive act or pr

orien ted’” . . . A deceptive act or practice

omi ssi on l i kely to mislead a reasonabl e cons.¢
under the circumstances’”); Sitt v. Nature’ s E

Di st . LEXI'S 131564 (E.D. N.Y. 2016) ( “tGBL sectic
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‘[ d] eceptive acts and practices in the conduct

or commerce or in the furnishing of any service
prohibit ‘false advertising in the conduct of
commerce or in the furnishing of ant serv lce in this state’. To
a claimunder either section, “a plaintiff must
has engaged in (1) consumer - oriented conduct that is (2) materially

misleading and that (3) plaintiff suffered injury as a result pf the

allegedlydecepti ve act or practice’”; Martinez v. LVN
U.S. Dist LEXI'S 136613 (E.D.N.Y. 2016)(“"To malk
under Section 349, a plaintiff must demonstrate
deceptive acts were directed at consumers, (2) the act s are misleading

in a material way and (3) the plaintiff has been injured as a

resul t’ "Gonsameed [is] defined as conduct ¢t}
affect[s] similarly situated consumers’ .. .AIlt
notshowthatthe acts complainedo f occurred *‘r egtlestdthed!| vy

same plaintiff or to other consumers’ he must

compl ained of has a broad i mpact o MWoodsviVeytagmer s a't
Co0.,2010WL 4314313 (E.D.N.Y.2010), aputative class actioninvolving

exploding ovens and all egations that Maytag *“Ii
knowledge of the alleged defect and made express warranties and other

misrepresentations regarding the safety of the ovenin order to induce
consumerstopurchasetheovenandspendmoneyo n repairs” the Court

that “[t] he Act provides a cause of action to °
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i njured by reason of any wviolation of this sec
recovery of actual damages. ..  To make out a pr
section 349, a plainti ff must demonstrate that (1) the
deceptive acts were directed at consumers, (2) the acts are misleading

in a material way, and (3) the plaintiff has been injured as a

result’”. .. ”[A]l]n action under (GBL) 349 is not
pleading - with - particularityrequirementsofRule9(b),Fed.R.Civ.P.,

but need only meetthe base - bonesnotice - pleading requirements of Rule

8(a)...Thus a Plaintiff failing to adequately plead a fraud claim does

not necessarily also fail to plead a claim under GBL 349.. Deceptive
conduct that does not rise to the level of actionable fraud, may

nevertheless form the basis of a claim under |
Practices Act, whichwas createdto protectconsumers fromconductthat
mightnotbefraudulentasamatterofla wandalsorelaxestheheightened

standards required for a fraud claim 7).

See al so: Derbaremdi ker v. Applebee’s I nterr
4482057 (E.D.N.Y. 2012)("“"To successfully asser
349, *“a plaintif fethavasdefendahtihas gngagedin (1)

consumer - orientedconductthatis(2)materiallymisleadingandthat(3)

plaintiff sufferedinjury asaresultofthe allegedly deceptive act or

practice’ ”); Barkley v. United Homes, LLC, 201

2012) (“I'n order to find a party |iable under GB
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defendant’s chall enged acts or practices must
consumers, (2) the acts or practices must have been misleading in a
material way, and (3) the plaintiff must have sustained inj ury as a
resul t’”); Preira v. Bancorp Bank, 885 F. Supr
2012)(“To state a claimunder Section 349 'a pl
the [defendant’ s] act or pr aarented,@)theactkor cons umer
practicewasmisleadinginamaterial respect,and(3)theplaintiffwas
injured as a result’”).

The doctrine of unclean hands may apply to GBL § 349 as noted in
Stephenson v. Terron - Carrera, 36 Misc. 3d 1202(A)(Suffolk Sup.
2012)(“Thus, as plaintiff played a role iut the
which he now complains, and come to this court with unclean hands in
connection with the purchase of the Property, he is barred from all
equitable relief...as plaintiff played a role in the alleged fraud to
obtain the mortgages he does not have a remedy under GBL
349. . .Plaintiff’s GBL claim must (also) be di s
injury...Plaintiffadmitted... Thatotherthanlegalfeesrelativetothe
instant action, he has not sustained any damages as a result of the

defendant’ s all eged deespf)i.ve practic

Seealso: McCrackenv. Verisma Systems, Inc., 131 Fed. Supp.3d 38
(S.D.N.Y. 2015)(“A GBL 349 claim brought by a

not require proof of actual reliance’” ... Veri sma
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have failed to plead knowing misconduct orintentto defraud or mislead

on Verisma’'’s part. As a matter of New York | av
‘“establish the defendant’s intent to defraud o]
prevail under GBL 349(a)”)].

[C.1] Broad Impact On Consumers/Consum er Oriented

The subject misconduct must have “a broad i
at | arge” [Oswego Laborers’ Local 214 Pension I
Bank,N.A. X ):LLCv.PlazaResidentialOwnersLP ki (GBL§349claim

all eging “decept i vteesorthe pae ofpoththesponsor

and the selling agent (does not have) ‘a broad
at |l arge’””); Shebar v. Metropolitan Life I nsur
(“Plaintiff alleged a specific deceptive prac
defendant, directe datmembersofthe publicgenerallywhopurchased

itsstandard -f or m p ol i™ y toes|notinvolve private

disputes ™" and constitutes-drcioenmsstuentercé&hduct ”

Seealso: Fordv.RaulCarrascoNYC,LLC,2017N.Y.Misc.LEXIS

780(N.Y.Sup.2017)( plaintiffs allege that *“‘[the LLC]
furnishings to consumers’ and the *“[the LLC]
Pl aintiff because [it] collected Plaintiff’ s
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furnishings and payment...with the intention to keep the payment

for. .. Car r pesomal’ganandwith nointentiontocompletely

(deliver) Plaintiff’s order. However, the comp
any deceptive ‘acts or practices’ that have he
consumers at | arge’ as is required when bring

toGB L349"); Gasquev. ThorMotorCoach,54Misc.3d1212(N.Y.Sup.

2017) (“An act is deemed consumer oriented wh
practices have a broader i mpact on consumers
contractdisputes,uniguetotheparties,forexample,wouldno tfall

within the ambit of the statute’...The Pl aint
facts to support an allegation of *‘“broader i m
| arge’ . Rat her as pled the Plaintiffs are al/l

contract di spute unigue to the mgenind, 2087 ); Whol €
N.Y. Misc. LEXIS 852 (N.Y. Sup. 2017)(“The thr
consumer-or i ented conduct i s met by proof that *the

have a broader impact on the consumer at large...The Amended

Compl aint alleges that Dedincandumert s orierged,g a g
commercial conduct by selling and advertising
‘“mi srepresented and omitted material 1 nfor mat
subject product by failing to disclose known r
ManagementofN.Y.v.Galaxy Energy LLC,51 Mi sc.3d 1203 (N.Y. Sup.

2016) (“the challenged act or practice must be
that is, it must have a broad i mpact on the con
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conduct need not be repetitive or recurring bu
practices musthave abroadi mpact on consumers at large; [p]rivate

contracts disputes unique to the parties...would no fall within the

ambit of [GBL 349]...this Court concludes that
ofactionfoundeduponviolationof(GBL)349mustbedismissed...the

Plaintiffs have failed to alleged any conduct that was deceptive to

consumers at large...The purported misconduct attributed to the

Defendant arises out of its alleged ‘sl amming
Whil e the Plaintiffs assert that Galaxy’'’es ‘“vi ol
materially misleading and deceptive to the con:
such an allegation is entirely conclusory”),; A

LLC, 2016 WL 881185 (N.Y. Sup. 2016)(baldness products; Plaintiff

“all eges that as a result of t heebyNdfendarisd ot pr oc e

plaintiffs have suffered from severe pain and

|l oss, baldness, embarrassment and humiliation
affidavits...each plaintiff contends: ‘1 unde
where were attimes painful, butrealized t hattheywere nothelping

my condition, but in fact exacerbating it. | discontinued the
treatment and discovered that in fact the treatments weakened my

natural hair and injured my scalp causing my hairtothen even more,

and my scalp to go bald further. | now have permanent thin hair And
bal dness which | directly attribute to the * Mic
processes which I underwent with the defendant
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for violation of GBL 349, a plaintiff must allege that the alleged

vi ol ations bavad' ampact on consumers at | arg
Verified Complaint does not allege that anyone, other than

plaintiffs, have been harmed, or is likely to be harmed, by the

application of the Microdot treatment”); Huss
Inc., 2016 WL 6432716 (N . Y. Sup. 2016)(“To state a cl ai
349,theconductchargedmustbe consumer - oriented, whichisconduct

that potentially affects similarly situated consumers. While

consumer - oriented conduct does not require a repetition or pattern

of deceptive beh avior itdoes exclude single shot transaction which

are not typical consumer transactions”); Exet
Wong, 2016 N. Y. Mi s c . LEXIS 4574 (N.Y. Sup. 201
claim arises out of the provision of legal services specific to Day

and Ei sner, ‘[p]rivate contract disputes, uniqu
does not fall within the ambit of the statutes’
Communications, inc., 2016 N.Y. Misc. LEXIS 1960 (N.Y. Sup.

2016) (“While defendant is correct i esnmsatmemg t h:
i s associated with an individual *‘who purchase
for personal, family or household use’™...sect
orientation does not preclude its application to disputes between

businesses... Although the Settlement Agreement ma y be viewed as a

plrivate contractual transaction, plaintiff has alleged conduct

apart from the purported breach of the Settlement Agreementthatis
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‘consumerented’ in nature, Specifically, plain

Veri zon has a system whllingohcanceledfidcaunise s b
and services and does not afford a reliable or commercially

reasonable means for cancellation by consumers of its services such

that ‘materially misleading and false debt in
disseminated to consumers, collecti on agents and, apparently,
others, such as credit reporting agencies”; cit

Mortgage Servicing, Inc. 923 F. Supp. 2d 430 (E.D.N.Y. 2013) and

Midland Funding, LLC v. Giraldo, 39 Misc. 3d 936 (Dist. Ct. 2013));

See also: Scar ola v. Verizon Communications, | nc., 2016 N.Y.
Mi sc. LEXIS 1960 (N.Y. Sup. 2016)(“While defenc

that the term ‘consumer i s associated with an i

goods and services for personal, family or household use . sec
349'sconsumerorientationdoesnotprecludeitsapplicationtodisputes

betweenbusinesses...Althoughthe SettlementAgreementmaybeviewedas

aprivate contractual transaction, plaintiff has alleged conduct apart

from the purpor ted breach of the Settlement Agreement that is

‘consumerented’” in nature, Specifically, plair

Veri zon has a system which continues billing
servicesanddoesnotaffordareliableorcommerciallyreasonablemea ns
for cancell ation by consumers of 1its services

misleading and false debt information is widely disseminated to
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consumers, collection agents and, apparently, others, such as credit
reporting agencies”; citing Ka pageServioing,Ind m. Ho me
923F.Supp.2d430(E.D.N.Y.2013)andMidland Funding, LLCv. Giraldo,

39 Misc. 3d 936 (Dist. Ct. 2013));

Seealso: IcahnSchoolofMedicineatMt.Sinaiv.HealthCareServ,
Corp., 2017 U.S. Di st . LEXI S 22 #Hae&HQSSardguesN. Y. 2
that the complaint fails toriseiontwed comsduumetr’ be
HCSC made its misrepresentations only to Mount Sinai. While it is
undi sputed that Mount Sinai i s a not a ‘consumer
Sinai has plead that it tran smitted HCSC's alleged misrep:
to patients during pretreatment consultations

consider this [payment] information in determining whether to proceed

wi t h tr eat Weissufficienttoshowconsumer -oriented conduct
See also: M.V.B. Collis ion, Inc. V. Allstate Insurance
Company ( “There is no ‘magic number’ of const
deceived before conduct can become ‘consumer
the critical question is whether ‘the acts
broad...i mpact on consumers at |l arge’”); GBL 34¢
Nathanson v. Grand Estates Auction Co. ki (“The gravamen of
Plaintiff’s Complaint is that the winning b

auction) was ashill (afictitious bidder) acting on behalf of the
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Defendan t,whosefinalbidof$5,000,000wasdesignedeithertospur
Plaintifftoincrease hisbid ortoenable Defendantimpermissibly

to withdraw the Property from an auction billed as one without a

reserve price. .. Here, Plaintiff’s Complaint
factual all egation that the Defendant’' s all
conductwaspartofalargerpatternofdeceptionwhichaffectsthe

public at | arge”; GBL 349, 350 cl aims di s mi

[C.2] Statute Of Limitations

GBL8&349claimsaregoverne dbyathree - yearperiodoflimitations
[see Corsello v. Verizon N.Y. Inc., 18 N.Y. 3d 777, 789 (2012)(3 year
statute of limitations on GBL § 349 claims); Pike v. New York Life
Insurance Company, 72 AD3d 1043; State v. Daicel Chemical Industries,

Ltd.,42  AD3d301;Bellerv.WilliamPennLifelns.Co.8AD3d310);Kelly

v. Legacy Benefits Corp., 34 Misc. 3d 1242(A) (N.
all eges in his first cause of action that ‘' Lec
misleading and deceptive practices [that]...indu c[ed investors] to

i nvest significant sums in viatical settl ement ¢

to Plaintiff through the use of false and/or contrived medical

reports...the true |ife expectancies of the vi:
period of limitations for statut ory causes of action under CPLR 214(2)
applies to the instant [GBL] 349 claims’...acc
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private right of action firstoccurs when plaintiff has beeninjured by

a deceptive act or practice violating section
D’ Y o u weiCbllege, 34 Misc. 3d 1223(A)(Erie Sup. 2010)(three year

statute of limitations); People v. City Model and Talent Development,

Inc., 29 Misc. 3d 1205(A) (N.Y. Sup. 2010)(three year statute of

limitations); Boltin v. Lavrinovich, 28 Misc. 3d 1217(A) (N.Y. Sup.

2010)(GBL 349claimtimebarred); Fathiv. Pfizerinc.,24Misc.3d 1249

( N.Y. Sup. 2009 )( “ Here, Pfizer has not susta
that the statute of | imitations has expired on
of action “ ).

Seealso: Bristol Vill., Inc.v. Louisiana - PacificCorp.,170F.

Supp. 3d 488 (W.D.N.Y. 2016)(“Claims brought r
subject to a three - year statute of limitations...The accrual of a GBL

349 claim begins to run at the time of the plai ntiff’'s injury or
allofthefactualcircumstancesnecessarytoestablisharightofaction

have occurred, so that plaintiff could be entit]
of discovery rule is not applicable and cannot serve to extend that

limitations peri od’””, discussion of estoppel, date o
defective product and warranty claim process as impacting upon the

statuteoflimitations); Statlerv.Dell,Inc.,2011WL1326009(E.D.N.Y.

2011) (" Actions brought pursuant to Sectwthan 349

three years of the date of accrual (which) occurs when plaintiff is

injuredbythedeceptiveactorpracticethatviolatedthestatute...Such
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i njury occurs when *when all of the factual «cir
establish a right of action have occ urred, so that the plaintiff would
be entitled to relief’

...Accrual is not dependent upon any later date when discovery of the

all eged deceptive practice is said to occur?”);
WL4314313(E.D.N.Y.2010),aputativeclassactioninv olvingexploding
ovens and allegations that Maytag “intentional

the alleged defect and made express warranties and other

misrepresentations regarding the safety of the oven in order to induce
consumerstopurchasetheovenandspend money on repairs” the Co
that “[t] he Act provides a cause of action to °
i njured by reason of any violation of this sec
recovery of actual damages. ..’  To make out a pr
section 349, a plaintiff must demonstrate that (1) t
deceptive acts were directed at consumers, (2) the acts are misleading

in a material way, and (3) the plaintiff has been injured as a

result’” ... [A]l]n action under (GBL) 349 is not
pleading - with - particularityrequirementsofRule9(b),Fed.R.Civ.P.,

but need only meetthe base - bonesnotice - pleading requirements of Rule

8(a)...Thus a Plaintiff failing to adequately plead a fraud claim does

not necessarily also fail to plead a claim under G BL 3409. Decept
conduct that does not rise to the level of actionable fraud, may

nevertheless form the basis of a claim under )
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Practices Act, whichwas createdto protectconsumersfromconductthat

mightnotbefraudulentasamatt eroflawandalsorelaxestheheightened

standards required for a fraud claim ”; M&T Mo
2009 WL 3806691 ( E.D.N.Y. 2009 )( “ the statuf
for actions under GBL 349 is three years * )]

[C.3] Stand Alone Claims

A GBL 349 claim “does not need to be based on
right of action“ [Farino v. Jiffy Lube I nternse
553].Seealso:M.V.B.Collision, Inc. V. Allstate Insurance Company bexil
(“As Al l state cor r e wttheyecpnd Cirtdit has beld that
‘[ p]laintiffs cannot circumvent’ the | ack of a

under a statute by c¢claiming [that a violatior
actionable under (GBL) 349'...Here... there is evidence of a

“ f r estandingclaimo f deceptiveness’ that simply ' happ
withaclaimunderthe Insurance Law...the deceptive practices atissue

here extend beyond *‘unfair claim settlement pr

steering...the deceptive practice at issue here is an alleged

retaliatory scheme to dissuade Allstate insureds from going to Mid

|l sland. The alleged scheme involved not only
practices’ and steering but also...alleged ret
vehicles, defamatory comments and threats that
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i n civil remedies i f they took their car to Mi

[C.4] Misconduct Arising From Transactions In New York State

GBL349doesnotapplytoclaimsthatdonotarisefromtransactions
inNew York State [see Goshenv. Mutual Life Insurance Company, 98 N.Y.
2d 314,746 N.Y.S.2d 858 (2002) and Scottv. Bell Atlantic Corp., 98

N.Y. 2d 314, 746 N.Y.S. 2d 858 ( 2002 )(not wi

ability of other states toregulate theirown markets and enforce their
own consumer protection | aws® and seeking to a
gl obal application® |, the Court of Appeals helc

that “the transaction in which the consumer i s
New York“); Ovitz v. BYoomPemrgnti Pf, a resider
l'l'linois was not deceived in New York State”);
Partner s, Il nc., 72 AD3d 209 (3d Dept. 2010 ) (
plaintiff’s motion for certification of a New
respect to certification of a New York State class with respect to the

( GBL 8 349 ) claim of the * Spending Limit CI
granted. However, we decline to certify a multistate class as to this
claim...(GBL8349)requiresthedeceptivetransactiontohaveoccurred

i nNew Yorkand, therefore, no viable claim under the statute would lie

for potential class members from outside the state who were victimized

by defendant’s practices “ ); see also Kauf mar
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Inc. ™ (“Plaintiffs have all ege dnatingfromNewiYagkn al s em
but have failed to plead the essential act that must have transpired

within the boundaries of the state to maintain a viable suit under GBL

349; that the deception they allege having experienced occurred in New

York”); Chi st es.ComLPHYt(eIThe crux of Plaintiffs’ a
stemfromwhatisnotdisclosedonthisinvoice (forthe online purchase

of hot el accommodations). .. Second Plaintiffs’
are charging consumers a highertax basedthe Retail Rate consumer Spay
Defendants rather than the Wholesale Rate Defendants pay the hotels.

Instead of remitting the full amount of taxes collected to the hotels,

Defendants keepthe difference betweenthe tax collected and the amount

remitted tothe taxauthorities...asa profitorfeewithoutdisclosing

it...Plaintiffs here made and paid for their hotel reservations on the

Internet from their respective home states. The alleged deceptive

practice...did not occur when Plaintiffs checked in to the

hotels...except for (one p laintiff all others) made their hotel

reservations outside of New York); GBL 349 claim sustained); Guntherv.

Capital One, N. A. , 2010 WL 1404122 ( E. D. N. Y.
plaintiff contends that he satisfies the standing requirements for

Section349b  ecausesomeofhisinjuriestookplaceinNewYork.However,

the plaintiff does not describe in his complaint how he was injured in

New York...the plaintiff may assert a claim under Section 349 for

out - of - state deception, as long asitled him to take are lated action
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i n New York *“ ); Gotlin v. Lederman, 616 F. Sup

)( “ the deception... occurred in Italy and. . . v
of New York’s consumer fraud statute. The plain
evidence to suggest that t he defendants engaged in promotional

activities or advertising that deceived a consumer in New York and

resulted in that consumer’s injury *“ ); Pent ai
Companyv.ContinentallnsuranceCompany,2009WL1119409(S.D.N.Y.2009

) (% T tasesrisesoutoflosses sustained by Plaintiffs in the wake

of the outbreak of Legionnaires’ disease aboar
summer of 1994...Plaintiffs have not alleged that the transaction in

which they were deceived occurred in New York and, ther efore, have not

stated a claim under GBL 349 *“ )].

[D] Consumer Oriented Conduct

Where the conduct being complained of is no
di spute as to policy coverage” but instead “ir
marketing schemeatihmadcatdas I mpact on con&lthers &

(GaidonvGuardianLifelns.Co.of Am.,94NY2d 330, 344 quoting Oswego
Laborers'Local214PensionFundvMarineMidlandBank,at25),thecourts

will uphold a suit pursuant to GBL 349. Thus in Gaidon the Court held

that the plaintiffs’ allegations stated a cause

ofGBL349,wheretheplaintiffsallegedthatthedefendantshadmarketed
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policies by giving misleading assurances that, after a certain amount

of time, they would no longer have to pay insurance premiums. These

promises of so called “vanishing” premiums i mp
national scope that have generated industry -wide litigation” (i
342)). Stated, simply, the conduct at i ssue mu:

condu®t

See e.g., Williams v. Citigroup, Inc. il alleging that
defendants, who are underwriters of airline specialty facility (ASF)

bondswhichare usedtofinance the construction of municipal airports,

boycottedastructurethatpl aintiffs,anexperiencedstructuredfinance

attorney,developedandpatentedforsuchbonds...plaintiffhasstanding

to state an antitrust claimunder the Donnelly £/
to assert (a GBL 8 349 claim is unavailing) because that statute i S

l' i mited to claims involving consumer oriented c
v. AFG Group, Inc. bxix «“ Pl aintiff alleges that defendan

represented in advertising and in project proposals that construction

management work done by plaintiff was defend ant’s work... plain
failed to plead that defendant’' s all eged misr e|]
i mpact on consumers at | arge”); Yell ow Book Sal

Inc. ™ (advertizingcontractualdispute;GBL§349,350claimsdismissed
because ‘' p rantvaetualaisputes which are unique to the parties

do not fall within the ambit of the statute”); \
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V. Gorelli Ins. Agency, Inc. b (i nsurance coverage di spu
the conduct complained of is not consumer - oriented within the m eaning

of (GBL) 8§ 349)...Rather, these allegations, liberally construed, at

best show a private contract dispute over policy coverage and the

processing of [Vescon’'s] c¢claims, not conduct &
public at | ar g elJnepez\G\ewyork LawSchool ™ (“a pl ai nti f f

must at the threshold, charge conduct that is

conduct need not be repetitive or recurring bt

practices have a broad i mpact on consumers at |
disputesuniquetothe parties...wouldnotfallwithintheambitof(GBL)

§349)...Here the challenged practice was consumer - oriented insofar as

It was part and parcel of defendant’'s efforts
a law school to prosp ective students”)

See also: See also: Argyle Farm and Properties, LLC v. Watershed
Agricultural Council of New York City, 134 A.D. 3d 1262 (3d Dept.
2016) (“Although plaintiff alleged that WAC’' s c
procurement of the conservation ea sement was misleading and deceptive
and that plaintiff, in turn, sustained damages as a result thereof,
noticeably absent is any allegation that WAS’ s &
directed at or had ‘a broader I mpact on consum
v. Allst ate Insurance Company, 137 A.D. 3d 1088 (2d Dept.

2016) (automobil e SUM coverage; “Here, the alleg
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to Allstate was notconsumer - oriented, butratherinvolvedtheterms of

i nsurance contracts unique to the par ofBeacen’” ) ; Bo
Tower Condominium v. 85 Adams Street, 135 A.D. 3d 680 (2d Dept.

2016) (“This action involves the marketing and
condominiumapartmentbuilding...Thecruxoftheallegationsagainstthe

appellants is that they breached the terms of the offering plan and

purchase agreements and knowingly made affirmative misrepresentations
intheofferingplanandagreementsregardingtheconstructionanddesign

of the condominium (and) disseminated marketing materials and

promotional information which contained affirmative

mi srepresentations”; ¢ onsScadarv.Verzanent ed) ;
Communications, inc., 2016 N.Y. Misc. LEXIS 196
defendant is correct is noting that the term ‘'

with an i ndi vi durclsasesgoodbandservicesforpersonal,family

or household use’”...section 349's consumer ori e
its application to disputes between businesses...Although the
SettlementAgreementmaybeviewedasaprivatecontractualtransaction,

plaintiff has alleged conduct apart from the purported breach of the

Settl ement Agreement t h-aotriiesnt‘ecddn s unmenrat ur e,
Specifically, plaintiff alleges that Verizon
continues billingoncanceledaccountsand servicesand does notafford

a reliable or commercially reasonable means for cancellation by

consumers of its services such that ‘materially
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informationiswidelydisseminatedtoconsumers,collectionagentsand,
apparently, others, such as credit reporting agencies”; <citi
v.Am.Home Mortgage Servicing, Inc.923F. Supp.2d430(E.D.N.Y.2013)

and Midland Funding, LLC v. Giraldo, 39 Misc. 3d 936 (Dist. Ct. 2013));

Seealso:  ProgressiveManagementofNYandSeaParkWestLPv.Galaxy
Energy, LLC, 2016 WL 1228126 (N.Y. Sup. 2016) (s
this Court that the Plaintiffs have failed to allege any conduct that
wasdeceptivetoconsumersatlarge...thepurportedmisconduct...arises
out of (defendant’®s) al | egtbaaplaintiéfd(ahmmi ng’ of
involves) a private commercial dispute involving two businesses...
Section 349 - d which was enacted in 2011, contains language similar to
GBL 349(a) and ‘targets abuses in the energy se¢
been held that section 34 9- d(3) has the same elements as section
349(a)...claim also falls outside the protection of GBL 349 -d "))
Matter of Harris v. Dutchess County Board of Cooperative Educational
Services, 50 Misc. 3d 750 (N.Y. Sup. 2015) (*“PlI
def endant sesentatienpabout the (American Welding Society) exam
andthefacility visitswere consumer oriented because they were placed
on the website to attract students to the program... Defendant s’
representationsto the plaintiffs were notunique tothemor pri vatein

nature. The website is directed to the public at large and the

representations contained on the website and made by defendants
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regardingthecontentoftheprogramweremadebytheminthesamemanner
as they made to any person interested in pursui ng a career in welding

and fabrication. Defendant s practice (and t he
unauthorized certificates) was undoubtedly * I
reasonabl e consumer acting reasonably under t#h
People v. Orbital Publishing Group, Inc., 50 Misc. 3d 811 (N.Y. Sup.

2015) (the “"submissions of the solicitations, wh
oriented and which, at least, raise a question of fact as to whether

reasonable consumers would be materially mislead. That is, the

solicitations them selves seem to create the impression that they are

being sentdirectly from publishers, when, of course, theyarenot. The
implicationcouldcauseconsumerstobelievethattheyarebeingoffered

the subscriptions at a standard price, when they are, in fac t, being

offeredasubscriptioninwhichtheypayasignificantpremium - sometimes

as much as nearly twice thefpubthehsubscrapeic

Seealso:IcahnSchoolofMedicineatMt. Sinaiv.HealthCareServ,
Corp., 2017 U.S. Dist . LEXI'S 22416 (S.D.N.Y. 2017)(*“Hel
that the complaint fails torisdhontwed comsdumetr’ be
HCSC made its misrepresentations only to Mount Sinai. While it is

undi sputed that Mount Sinai I s a not a contsumer
Sinai has plead that it transmitted HCSC’ s al/l

to patients during pretreatment consultations
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consider this [payment] information in determining whether to proceed

with treatment’. This i s sconfsumercoenéntt@dslt@owduct
Hutter v. Countrywide Bank, NA, 2015 WL 5439086 (S.D.N.Y. 2015)

(“Plaintiffs failure to present any evidence th
impacted consumers at large requires dismissal of her GBL 349 and 350

clai ms”); Mc € Veaigmia 8ystems, Inc., 131 Fed. Supp. 3d 38

(S.D.N.Y. 2015)(“Under New York law, *“the terr
consistently associated with an individual or natural person who

purchases goods, services or property primari/|l
or household purposes’ ‘... Notably, “[t]he statute’s
orientation does not preclude its application to disputes between

businesses per se’, although ‘it does severely

v. NYNEX Information Resources, 263 A.D. 2d 285 (1 S Dept. 2000) 7).

[E ] Misleading & Deceptive Acts

A plaintiff seeking to state a cause of action under GBL 349 must
pl ead that the challenged act or practice was *“
way” (Lonner v SGraum Imc., B7rA®3d 100, 110). Whether a
representationoranomission,thetestiswhetherthedeceptivepractice

is "likely to mislead areasonable consumer acting reasonably under the

circumstances” (Oswego Laborers'Local 214 Pension Fund, 85NY2d at25;
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Gomez Jimenez v. New York Law School, 103 A.D. 3d 13, 956 N.Y.S. 2d 54

(1" Dept. 2012)(“a plaintiff *‘must at the threshc
is consumer oriented...Here the challenged practice was

consumer - oriented insofar as it was part and par cel of defendant’
efforts to sell its services as a law school to prospective

students...Nevertheless, although there is no question that the type of

employment information published by defendant (and other law schools)
duringtherelevantperiodlikelyl eftsomeconsumerswithanincomplete,

if not false, Iimpression of the school’s job p
correctly held that this statistical gamesmanship, which the ABA has
sincerepudiatedinitsreviseddisclosureguidelines,doesnotgiverise

toa cognizable claim under (GBL) § 349. First, with respect to the
employmentdata,defendantmadenoexpressrepresentationsastowhether

theworkwasfull - timeorpart - time. Second, withrespecttopthe salary

data, defendant disclosed that the representat ions were based on small

samples of self - reporting graduates. While we are troubled by the

unquestionably | ess than candid and i ncompl et e
disclosures, a party does not violate (GBL) § 349 by simply publishing

truthfulinformationand allowingconsumerstomaketheirownassumptions

about the nature of the information...we find
di sclosures were not materially deceptive or n

unsympathetic to plaintiffs’™ concerns. We recoa

besusceptible to misrepresentations by | aw schot
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does not necessarily agree [with Supreme Court] that [all] college
graduates are particularly sophisticated in making career or business
decisions’” ... As a resul t, pr osmpakeddcisiongoyskeudent s
themselves and their spouses and/or their children to a crushing burden

of studentloan debt, sometimes because the schools have made less than

complete representations giving the impression that a full - time jobis

easily obtainable , when, in fact, it is not. Given this reality, it is
importanttorememberthatthe practice oflawisanoble professionthat

takes price inits high ethical standards. Indeed, in order to join and

continue to enjoy the privilege of being an active membe r of the legal

profession, every prospective and active member of the profession is

called upon to demonstrate candor and honesty in their practice...
Defendantanditspeersoweprospectivestudentsmorethanjustbarebones

compliance with their legal obl igations...In that vein, defendant and
itspeershaveatleastanethicalobligationofabsolute candortotheir

prospective students”); Har mon v. Maj or Chrysl
A.D. 3d 679 (2d Dept. 2012) (defendant “faileed tc
entitlement to judgment as a matter of law by showing that it did not

engage in an act or practice that was deceptive ore misleading in a

material way when it failed to disclose that the vehicle had previously

been repurchased by the manufacturer for fai lure to conform to its
warrantypriortotheplaintiffsigningthecontractagreeingtopurchase

the vehicle”); Patterson v. Somerset I nvs. Corp
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2012) (“Contrary to the plaintiff’s contention,
otherdocumen tssubmittedbythedefendant...demonstratedthattheterms

of the subject mortgage loan were fully set forth in the loan documents

and that no deceptive act or practice occurred in this case...The

plaintiff’'s claim that he did not reeeeditinghe doc
themisunavailing, since a party who signs adocumentwithoutany valid

excuse for having failed to read it is “concl L
terms”); Emigrant Mtge. Co. Inc. v. Fitzpatrick
2012) (“the pl ai nt mncé dstabdishes that Bitepatrick was

presented with clearly written documents describing the terms of the

subject loan and alerting her to the fact the plaintiff would not

independently verify her income...Firzpatrick failed to proffer any

evidence...as to whether the plaintiff made any materially misleading
statements”); Jones V. Bank of America, 97 A.IL
2012) (“the plaintiffs failed to allege that the
and practices misled them in a materi aloGasay” ) ;
Corp., 95 A.D. 3d 1080 (2d Dept. 2012) aff’'g 3
Sup. 2011)(consumers allege that defendant propane gas retailer claims

that its 20 I b propane tanks are “full” when fi
|l ess propane gas; “ Pl a ithatthe defendants hawegsbost
weightedthecontainersby 25%, fillingitwithonly 15 poundsofpropane

rather than 20 pounds, thereby supplying consumers with only partially

filled cylinders, although the cap on the cyli
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Although  defendants have both submitted evidence that their cylinders

bore labeling (and/or place cards) which disclosed that they contained

15 pounds of propane, such proof does not dispose of (allegations) that

the 15 pound disclosure was hidden by the mesh metal cages inwhichthe

cylinders were kept and, therefore, not conspicuous for the average

consumer until after the propane had already ©b
v. Albany Law School, 38 Misc. 3d 988 (Albany Sup. 2013) (Albany Law

School s “publ i cateigoan eadf ‘eaegmprl oyment rates’ ca
considered deceptive or misleading to a reasonable consumer acting

reasonably”); Saxon Mortgage Services, l nc. v.
1201(A) (Queens Sup. 2012)(“Hamiltons failed toc
sufficienttoestabl iIshameritoriousdefenseastowhethertheplaintiff

made any materially misleading statements or committed any misconduct

with respect to the subject | oan”); JD & K Assc
InsuranceGroup,Inc.,2013WL1150207(OnondagaSup.2013)( GBL349claim
dismissed); Midland Funding,LLCv.Giraldo,2013WL1189163(N.Y.Dist.

Ct. 2013)(“Addressing thecbhsasmeel eméeeanhted’
conduct -def endant’'s GBL counterclaim is plainly s
conduct complained of’ at gttshdédearaoutinvel fviel i n
assigned debt | awsuits by plaintiff®despite a
admi ssible information’ or ‘sufficient inquiry
are meritorious. When considered together with

that pl aintdiefcfe’psi ve acts and practices ‘affect
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public at | arge’ and are ‘not | imited to t d
conduct and practices clearly raise issues beyc
di sputes’””); Jones v. OTN Enter., I ncYXYS284 A.D
810 (2d Dept. 2011)(“complaint also does not &
misleading conduct on the part of the (defendant) within the meaning of

(GBL) § 349"); Maple House, Inc. v. Alfred F. Cypes & Co., 80 A.D. 3d
672,914N.Y.S.2d912(2dDept.201 1)(negligentprocurementofinsurance

claims dismissed; GBL &8 349 claim “properly di

predicated upon an act or practice that was misleading in a material

way...or an act or practice that was

In Dank v. Sears Holding Management Corp., 93 A.D. 3d 627, 940

N.Y.S.2d 648 (2d Dept. 2012), a price matching class action, the Court

sustained the fraud and GBL 8§ 349 claims (59 A.D. 3d 582), denied class

certification(59 A.D. 3d 584) and held a trial at which judgment was

entered on behalf of the defendants dismissing the fraud and GBL §§ 349,

350 claims(2011 WL 3645516). The facts and the proceedings at trial are

i nformative. *“ I n HKHgbarspublished@pbliby promising,in
pertinent part, to match the ' price

the same features currently available for sale at another local retail
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store’”. The plaintiff requested at three differ
him a flat - screen television at the same price at which it was being

offered by two other retailers. His request was denied at the firsttwo

Sears stores on the basis that each store manager had the discretion to

decide which retailers are considered loca | and therefore which prices
tomatch.Eventuallyhepurchasedthetelevisionatthethird Searsstore
atthepriceofferedbyoneretailer,butwasdeniedalowerpriceoffered

by another”. The plaintiff sued alleging fraud
349,3 50andafterincorrectly dismissingthe fraud and GBL § 350 claims

onthe grounds of no proof ofreliance, submitted the case to jury which

“subsequently determined that Sears did not ac
misleading way. The Court also held that plaintiff "s proof of
misrepresentations made by employees were inadmissible hearsay since

there was no proof that the empl oyees with who
the Sears stores had the authority to speak on behalf of Sears. Further,

the Court providently exerci sed its discretion “in exclud
evidence later revisions in the price match policy on the ground that

this evidence was irrelevant”); Moore v. Liber
A.D. 3d 660, 897 N.Y.S. 2d 723 (2d Dept. 2010) (
anagr eement for the defendant to supply the pl ai
electricity at a rate of *0.1896"' per kWh, whi c

interpretedto mean $0.1896 perkWh. The failure ofthe agreementtouse

a currency symbol was not eddcepgtiveaomamesi al
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U.S.Bank National Associationv.Pia, 73A.D.3d 752,901 N.Y.S.2d 104

(2d Dept. 2010)(failure to show that “allegedlI
‘“li kely to mislead a reasonable consumer actin
Acker, Merrall & Condit Company, 2010 WL 2104250 ( 1 st Dept. 2010 )(

purchaser of counterfeitwines claims thatwine auctioneer violated GBL

8§88 349, 350; *® The ' Conditions of Sale/ Purcha-:c

i n each of defendant’s auction catalsogupsovosti @
alerting prospective purchasers that defendant
implied representation, warranty or guarantee regarding the origin,

physical condition, quality, rarity, authenticity, value ( of the wine

)...Areasonable consumer, alerte dbythesedisclaimers, would nothave

relied, and thus would not have been misled, &
misrepresentations concerning the vintage and provenance ofthe wine it

sells...( GBL &88 349, 350 claims ) | ack merit *
Services, Inc., 2010 WL 114794 ( 2d Dept. 2010 )

to allege or provide dates or details of any misstatements or

mi srepresentations made specifically by Lehmar
him...or allude to any damages s umertvalstated by hi
Il ns. Co., 71 AD3d 155 ( 2d Dept. 2009 )( “ the

that the defendant purposely failed to reach a decision on the merits
oftheirinsuranceclaiminordertoforcetheplaintiffstobringasuit
againstthe Village befo re the statute of limitations expired, because,

if they did not do so, the defendant could refuse reimbursement on the
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claim on the ground that the plaintiffs had failed to protect the

defendant’s subrogation rights...Presumabldy, t
conductwouldbetosavethedefendantmoney;ifthe plaintiffsinitiated

the suit, the plaintiffs have to pay for it, whereas if the defendant

initiates its own suit, the cost will fall upon the defendant...the

reasonabl eness of the pl aistotheirfresporisibillies! | ef a

under the contract of insurance is a question of fact, and should be

determined by the factfinder *“ ); North State
Progressive Ins. Group, 32 Misc. 3d 798,928 N.Y.S. 2d 1999 (West. Sup.

2011)(“As to Peogralslseged misleading or decept
plaintiff has submitted evidence that Progressive employees made

disparaging, untrue statements to its insureds concerning plaintiff in

connection with the DRP, that caused plaintiff to lose customers. The

cour tfindsthatsuchevidenceofmisrepresentations,madeinconnection

with its DRP, an established program involving billions of dollars and

thousands of consumer - insureds, raises aquestion of factthatrequires

a trial as to what statements were made, the ir truth or falsity and/or
whetherdeceptiveandmisleading,howfarreachingandtheextenttowhich

plaintiff was damaged thereby”; motion to di smi:
Nassau County Consolidated MTBE Products Liability Litigation, 29 Misc.

3d1219 ( A) ( N. Y. Sup. 2010) (“The chemical MTBE.
the Long I sland aquifer system, including witHh

production wells...allegations do not detail the materially misleading
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or deceptive acts of defendant s.]2pMiscRBe713, v. Yel |

907 N.Y.S. 2d 411 (N.Y. Sup. 2010)(“Yelp’s sta

mi sl eading to a reasonable consumer”); Held v.
3d 1219 ( West. Sup. 2009 )( “ Plaintiff is ess
having purchased three shirts ata discounted price and having returned

one of them, she is entitled to make a profit on the deal by having the

discount attributable to the returned shirt paid to her in the form of

acrediton her creditcard...Because Plaintiff has failed to s how that
a reasonable consumer acting reasonably under the circumstances would

have beenmisledinto believing thata$15 off $50 purchase couponwould

all ow the Macy's Cardhol der upon his/ her retur
merchandise purchased, toreceive some orall ofthe value ofthe coupon

refunded to his/her credit card account, Pl ain-
( claims ) are deficient as a matter of | aw *“

Asset Services, Inc., 26 Misc. 3d 258 ( Erie Sup. 2009 )( court found

that a debt reduction service repeatedly and persistently engaged in

deceptive business practices and false advertising in violation of GBL

8§88 349, 350 (1) ® in representing that their s
25% to 40% off * a consumer’ s ,to(t2a)l “i nfdae blteedd nt es
account of the various fees paid by the consumer in calculating the

overal l percentage of savings experienced by t
failing to honor their guarantee “, and (4) *

of their fees *)Man&ersof\Wbodpdintv.WoodpointPlazaLLC,
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24 Misc. 3d 1233 ( Kings Sup. 2009 )( GBL 88 3
failure to allege an act or practice that was misleading in a material
respect or allege that plaintiffs relied on false advertisements when

purchasing the condominium units * ).

See also: Bailey v. N.Y. Law School, 2017 U.S. Dist. LEXIS 29653
(S.D.N.Y. 2017)("“Her e, Plaintiff alleges that
marketed the diversity of the School and reputatio n of its faculty to
di verse and minority applicants |li ke herself,
representations in this regard were false, and that she detrimentally
relied on these ‘inducements’ by deciding to a
andaccrueover$200,000instu dentloandebt ..Plaintiffwillbepermitted
to proceed on this c¢| ai-rifmenezv,iNiYngw Selwmoh&Q8
A.D.3d13(1 ' Dept. 2012)); Icahn School of Medicine at Mt. Sinai v.
Health Care Serv, Corp., 2017 U.S. Dist. LEkXI S Z
Court finds similarly unconvincing HCSC's cont
does not have a broader i mpact on consumer s.
“illustrative exampl e syearpepoaoftinme,déentomseating
that HCSC’s misrepr es en taaisolatechoscureemce. Mount t
Sinai has further alleged that after HCSC failed to make payments,
patients became liable for thousands of dollars in health care
costs...AlthoughMountSinaihasnottakenstepstocollectagainstthese

patients,theirfinanc ialliabilityissufficienttoestablishaninjury

188



to consumers”); Bristol Vill . -PacfHfioCorp.,1¥0OF. Loui si a
Supp. 3d 488 (W.D.N.Y. 2016)(“The dealings bet
concerning the denial of the warranty claim reflect a private con tract

di spute and are unique to Plaintiff’s specific
the denial of Plaintiff’s warranty c¢claim, at |
upontheallegedfailuretocomplywiththeinstructionsforinstallation

oftheTrimBoard. Thisisanindivi dual claim¢that Plaintiff p
Lanev.Fein,SuchandCrane,LLP,2011WL722372(E.D.N.Y.2011)(debtors

challenge collection action; GBL 8§ 349 claims dismissed because

defendants “alleged acts are al mostorieneedasai nl vy
theyaffe cted the plaintiffs alone, and are not |1k
i mpact on consumers at | arge’ . . . -lasdefeomthéirl eged n
conclusion that they suffered emotional distress - that show that the
alleged acts of the defendant caused any quantifiabl e damage...
plaintiffs have not alleged any acts that mat e

Verzani v. Costco Wholesale Corporation, 2010 WL 3911499 (S.D.N.Y.

2010)(“a reasonabl e consumer would not read t h

the package contained sixteen ounces o f shrimp’. I n fact the fj
name alone, ‘“Shrimp Tray with Cocktail Sauce’
(at a minimum) is purchasing shrimp and cockt ai
Co., 2010 WL 4314313 (E.D.N.Y. 2010)(gas range

alleg es...Maytag ...expressly warranted to the general public and the

Plaintiff, through the Internet, by advertisement literature and other
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means that consumers could safely use the product for the purpose of
cooking...Plaintiff has simply not provided enough factual information

toplausiblysuggestthat...Maytag...hadknowledgeofthedefectormade

mi srepresentations to induce purchase of the o
stated); Barkley v. Olympia Mortgage Co. booiiit —(« Pl aintiffs, eigh
African - American first - time h ome buyers, commenced (actions) against

(defendants) lenders, appraisers, lawyers and others, claiming that

defendants conspiredto sellthemovervalued, defective homes, financed
withpredatoryloans,andtargetedthembecausetheyareminorities...UH

Def endants advertised their services on billboards, in subways, in

newspapers, on television, through a website and with flyers...
despite...repeatedrepresentationsthattheirhomeswould berenovated

and repaired, each home was significantly in disrepair, in many cases

with myriad defects masked by cosmetic repairs, which defects caused

plaintiffs to incur substantial repair costs...One advertisement

promi sed that homes would be *Exquisitely Renc
Kitchens, Appliances, Et cQraftsmanship Thrapghaut thet y

Whol e House’ ... Thus, at a minimum there is a t
to whether (UH’' s) advertisements were objectiywv
claim sustained); Rodriquez v. 1It’s Just Lunch

S.D.N.Y. 2010 ) ( misrepresented dating services;

attorney general’s own conclusion, thatc@)JLI

the plaintiffs’” allegation, the 1 JLI...overcha
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of state laws, satisfies the materially misleading elem entof (GBL 349
)” ); Kurschner v. Massachusetts Casualty | nsul
( E.D.N.Y. 2009 )( “ i nappropriate delays in pr
ofvalidclaims,andunfairsettlementpracticesregardingpendingclaims
haveallbeenfoundu nderNewYorklawtorunafoulof§349'sprohibition
on deceptive practices...since plaintiff had pled that defendants
delayed, denied and refused to pay disability income insurance policy
claims andwaiver of premium claimsis amatter of conductthatam ounted
to unfair claim settlement practices that ultimately resulted in the
termination of her benefits, the Court finds that she has successfully
satisfied the pleading requirement of Section 349 as it related to
deceptive and misleading practices and inj uries incurred thereif
)] Ixxxiv

See also: Progressive Management of N.Y. v. Galaxy Energy LLC,
51 Misc. 3d 1203 (N.Y. Sup. 2016) (“Whether a re
i's a ‘“deceptive act or practice’ dependswillon t he
mislead a reasonable consumer acting reasonably under the
circumstances. ..’ I n the case of omissions i n
surely does not require businesses to ascertai
needs and guarantee that each consumer has all relevant information
specific to its situation’ . -dardeameungder omi ssi on
Section 349 are appropriate where the business alone possesses material

information that is relevant to the consumer and fails to provide this
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i nformation’ .. . Whil & st mes sRelrai nthiaft Gal axy’ s ‘'
oftheUBPweremateriallymisleadinganddeceptivetotheconsumerpublic

at |l arge’ such an all egation is entirely concl L
alleged wrongs evenis assumed to be true, do not establish that Galaxy

‘ engagedinactsorpracticeswhereweredeceptiveirmisleadingandwhich

had an i mpact on consumers at | arge. .. Rather,

claimsconcernaprivatecommercialdisputeinvolvingthetwobusinesses

involved in the transaction negating t he applicability of (GBL) 349");
Carillo v. Citibank, N.A., 2016 WL 3454188 (N.
finds that plaintiff’s complaint, which rely

regarding his specific montage, are specifically identifiable to

plaintiff. Additiona Iy, plaintiff bases his GBL 349 claim upon

misrepresentations, but fails to put defendants on notice of what the

misrepresentations were. Thus, plaintiffs first cause of action for

deceptive business practices fails”); Simmons \
LLC, 2016 N.Y. Misc. LEXIS 3954 (N.Y. Sup. 2016)
that Ambit New York failed to deliver on its 1% savings guarantee by

misrepresenting the rates charged by incumbent carriers is sufficient

to state a claim under GBL 349 and 349 -d(3). T he 1% savings guarantee

was a major component of the Ambit Defendants’
seeking to attract new customers, I f true. Pl a

the rates charged under the Guaranteed Plan were not at least 1% lower

that the rates charge d by Plaintiffs’ existing carrier
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could be deemed to be materially
marketing of its services was based almost exclusively upon the savings
customerswould achieve by choosing Ambit over theirincumbent utilit
the failure to disclose that the rates charged under the Variable Plan

were higher than those charged by an existing carrier could be deemed

mi sl eadi ng.

Y,

materially mi sl PengeivnOgbital Rublishing Group, Inc., 50

Mi sc. 3d 811 (N.Y. Sup. 2 OohsoftHe sdlicgatiochs ub mi s s

whichareclearlyconsumerorientedandwhich,atleast, raiseaquestion

of factasto whetherreasonable consumers would be materially mislead.
Thatis, the solicitationsthemselvesseemtocreatetheimpressionthat
theyareb  eingsentdirectly from publishers, when, of course, they are
not. Theimplicationcouldcauseconsumerstobelievethattheyarebeing

offered the subscriptions at a standard price, when they are, in fact,

being offered a subscription in which they pay a significant

premum-s ometi mes as much as nearly

Ssubscription”).

Seealso: InreSlingMediaSlingboxAdver.Litig.,2016U.S.Dist.
LEXI'S 112240 (S.D.N.Y. 2016)(the
consumers p urchase Slingbox Systems to: (1) watch live or recorded
programming that they have already purchased from a cable or satellite
provider; (2) on another device; (3) anywhere in the world. (The

complaint) does not provide any facts regarding the advertisemen
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themselves, such as how often they appear, for how long, how they can
be proactively terminated, skipped or otherwise avoided by the viewer.

Moreover (the Complaint) does not allege that, at the time of purchase,

Plaintiffs expected or were even aware t hat Sling Media provided an
iad-free experience’. Thus (the Complaint) has f a
that ‘reasonable consumers acting reason ably

cared or would caré enough about the imposition of these advertisements

that Sling Media’'s failure to disclose a future pl

adverti sements was a materi al omi ssion”); Wu
2016 U.S. Dist. LEXIS 172680 (E.D.N.Y. 2016) (“T
no reasonable jury could find t hentscodcerhigndant s’

their claim for reimbursement were misleading or deceptive... Further,

whet her defendants’ statements were misleading
context of plaintiff’s situation, which includ
represented by sophistica ted counsel at all rel evant tin

Welch Foods, Inc., 2016 U.S. Dist. LEXIS 106497 (E.D.N.Y. 2016)
(“Plaintiffs’”™ statutory c¢laims are al/l gover ne

consumertest(appliestoGBL 349,350andCaliforniaUCLandCLRA.Given

that these statutes can be analyzed together (citing MacDonald v. Ford

Motor Company , 37 F. Supp.3d 1087, 1097 -98 (N.D. Cal. 2014) " U
reasonabl e consumer standar d, [ pl aintiffs] mus
the public are |ikely to be decanguestiendciingby t he pr
Williams v. Gerber Prods. Co. , 552 F. 3d 924, 939 (9 ™ Cir. 2008)). Te
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statutes invoked by Plaintiffs “prohibit not o
false, but also advertising which, although true, is either actually

misleading or which has a capacity , likelihood or tendency to deceive

or confuse the public’”...Federal courts *‘have

a business practice is deceptive will usually be a question of fact not

appropriatefordecisionon[amotiontodismiss].Williamsis theleading
case in the Ninth Circuit to consider whether food - product labeling is
deceptive. ..  The product is called *“fruit juice

pictures anumber of differentfruits, potentially suggesting (falsely)
thatthosefruitsortheir juicesare containedinthe product. Further,

the statement that Fruit Juice Snacks was made v

all natural ingredients’™ could easily be inter
claimthatalltheingredientsinthe productwerenatural,whic happears
to be false. And finally, the claimthat Snacks

of nutritious Gerber Graduates foods and juices that been specifically

designed to help toddlers grow up strong and F
potential deception. The court in A Ibert v. Blue Diamond Growers, 151

F. Supp. 3d 412 (S.D.N.Y. 2015) reached the same conclusion at the

Wil | iams Court.ltfoundthatconsumersstatedclaimsagainstalmond - milk
manufacturers for violations of the GBL and UCL when they alleged that

manufactu rerspurposefullymisrepresentedthattheirproductscontained

a significant amount of almonds, when they actually contained only two

percent of al monds, when the products were cert

195



food’” and when the misrepr eserheamondoontentance gar di n
the health claims appeared on the product’ s pe
promotional materials”); Bristol VPdcficCarp.,l nc. v.
170 F. Supp. 3d 488 (W.D.N.Y. 2016)(“there is
thatanyso - calledde ception or materially misleading conduct occurred

during the warranty claims process; rather the evidence shows that LPC

followed its warranty claims process...LPC promptly responded to

Pl aintiff’s claim, performed a detailed inspecH:
made an offer of twice the purchase price of any damaged TrimBoard that

it determined to be covered IMgCrackerev. e@sma anty” ) ;
Systems, Inc., 131 Fed. Supp. 3d 38 (W.D.N.Y.
that Plaintiffs’ attorneys dwermesgiareesapdhthus t i cat e
there was no risk of consumer confusion, making GBL 349(a)inapplicable

...(Here) plaintiffs have alleged that their attorneys were in the same

i nferior position as their clients because no o
true cost of copying the medical records or to Ver
t he Healt hcare Defendants. The Court...rejects
i ntermediary’” argument as a basis for dismissirt

claim)”).

See also: O rlander v. Staples, Inc., 802 F. 3d 289 (2d Cir.
2015) (“There can be little doubt that Plaintif

into believing that Staples was responsi bl e’ f«
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‘“the nearest aut horized service center , not wi

manuf acturer’s warranty: it is undisputed that t1}
referral service and that Defendant’s agents e
responsibility for providing it. On this grour
argument on appeal - that no materially misleading pr actice has been

alleged - fails.Moresignificantly...itisnotthe casethatthe Contract

unambiguously states that any coverage provide
warranty would not be provided by Defendant. Accordingly,

representations of Def eadtamde 'esf faggetnttshat ‘t he P
Plan will provide complete coverage so that Plaintiff would never need

to contact the manufacturer for repairs r repl at

woul d only need to bring the computer to his |

the problems resolved’ do not necessarily ‘cont
Rat her than merely ‘“confus[ing] the consumer,
found. .. Defendant’'s representations woul d obj e
reasonable consumer to read the ambiguous Contract as offer ing more

services than Defendant intended to provide. ...a reasonable consumer

mi ght well believe, e.g., that i n-ipndr cPraogiercg ito
Pl an, she could expect Staples to refer her to
services center’ f or fhereomputersapdahatrinthe évent

of the need for a replacement, Staples would contact her manufacturer

to secure it...Plaintiff has sufficiently alle

mi sl eading’ practice, one that could |l ead a rea:
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muchmores er vi ce than Staples has provided”).

Seealso: Peoplev. The Trump Entrepreneau Initiative LL, 137 A.D.
3d 409 (1 ' Dept. 2016)(Attorney General alleges that Trump University
misrepresented its educational services); Argyle Farm and Propert ies,
LLCv. Watershed Agricultural Councilof New York City, 134 A.D.3d 1262
(3d Dept. 2016)(“Although plaintiff alleged t ha

to the procurement of the conservation easement was misleading and

deceptive and that plaintiff, in turn, sustained damages as a result

thereof, noticeably absent is any allegation t
practices were directed at or had ‘“a broader |
|l arge’” ”); Nafash v. Allstate I nsurance Company,
2016)(automobil e SUM coverage; “The plaintiff’s c¢omg

allege any specific misrepresentations or omission Allstate upon which

he relied to his detriment. Moreover, even assuming that Allstate made
amisrepresentationoromissionregardingthelimits ofthe SU Mcoverage

being offered to him in order to induce him to purchase the insurance

policies, the plaintiff received the policies months before he was

i nvolved in the accident. An insured is ‘concl
read and assented t o t hiesuraneerpalisy’thatdd or shen

has received”); Board of Managers of Beacon Tow
Street, 135 A.D. 3d 680 (2d Dept. 2016)(“Thi s

marketing and sales of units in a condominium apartment building...The
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cruxofthe allegationsagainstthe appellantsisthattheybreachedthe

terms of the offering plan and purchase agreements and knowingly made
affirmative misrepresentations in the offering plan and agreements

regarding the construction and design of the condominium ( and)
disseminated marketing materials and promotional information which

contained affirmative misrepresentations”; <co

[E-1] Disclaimers Not Enforceable

Generally, contractual disclaimers ofthe applicability of GBL 349
andGBL350are  notenforceable[Seee.g.,Kochv.Acker,Merrall&Condit,

18 N.Y. 3d 940 (2012)].

Seealso: Peoplev. Orbital Publishing Group, Inc.,50Misc.3d 811
(N.Y. Sup. 2015)(the “submissions of the solici:
consumer orien  ted and which, at least, raise a question of fact as to
whether reasonable consumers would be materially mislead. That is, the
solicitations themselves seem to create the impression that they are
being sent directly from publishers, when, of course, they a renot. The
implicationcould causeconsumerstobelievethattheyarebeingoffered
the subscriptions at a standard price, when they are, in fact, being
offeredasubscriptioninwhichtheypayasignificantpremium - sometimes

asmuchasnearlytwicethep ubl i s her ' sforthestbscription...The
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State, however, is not, at this stage, entitled to judgment...The

disclaimer on the back of the solicitations raises a question of fact

as to whether a reasonable consumer would have taken the time to read

itand learn that the solicitations were not being sent by publishers

and that the cancellation policy may be more draconian than the ones

offeredby publishers. Whilethe State offersseveralfederalcasesthat

stand for the proposition that a disclaimer does no t necessarily
inoculate a party from liability to deceptive advertising under the

Federal Trade CommissionAct...itiscorrectonlytothe extentthatthe

di scl ai mer does not justify dismissal”). See &
American Power & Gas, LLC, 2015 WL 5155934 (S.D.N.Y. 2015)(deceptive

billing practices overcharging electricity cus
al so cites to the Agreement’ s provision that ‘[
as the utility price may vary during the term of

New York courts have concluded that disclaimers alone are insufficient

to dismiss a section 349 claim at the pleading

[F] Injury

The Plaintiffs must, of course, allege aninjury asaresultofthe
deceptive act or practice (see St utman v Chemical Bank, 95 NY2d at 29).
For example, in Ovitz v. Bloomberg L.P., 77 A.D. 3d 515, 909 N.Y.S. 2d

7101 * Dept. 2010) the Court held that “Nor did pl
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injuryresulting fromthe alleged deceptive practices, since defendants
did not commence enforcement proceedings against plaintiff and are not
seeking to collect fees or payments from plaintiff in connection with
the cancell ation of his subscription”),
aff'd 18 N.Y. 3d 753 (2012)(“Plaintiff’s (GBL) 2z
forlackofinjury.ltiswellsettledthataprimafacieshowingrequires
all egations that a ‘defendant i s engaging in al
deceptive or misleading in a material was and that plaintiff has been
injured by reason thereof’”).
In North State Autobahn, Inc. v, Progressive Ins. Group Co., 102
A.D. 3d 5 (2d Dept. 2012) the Court expanded the concept of injury to
i nclude a plaintiff business and i1ts customer s
alleged that they were directly inj ured by the Progressive d
deceptive practices in that customers were misled into taking their
vehicles fromthe plaintiffs to competing repair shops tat participated
inthe DRP (directrepair program). The allegedly deceptive conduct was
specific  ally targeted at the plaintiffs and other independent (auto
repair) shops in an effort to wrest away customers through false and
mi sl eading statements. The plaintiffs’”™ alleged
a subsequent consumer transaction; rather, it was sustain ed when
customers were unfairly induced into taking their vehicles from the
plaintiffs’™ shop to a DRP shop regardless of v

ultimately eversuffered pecuniaryinjuryasaresultofthe Progressive
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defendants’ decepti on. Tehuatelpallegedthatasafesus a d

of this misleading conduct, they suffered direct business loss of

customers resulting in damages of over $5 mil |
See al so: Derbaremdi ker v. Applebee’”s I nter:

4482057 (E.D.N.Y. 2012 ) (“To successfully assert a cl air

349, *a plaintiff must allege that a defendant

consumer - orientedconductthatis(2) materiallymisleadingandthat(3)

plaintiff suffered injury as a result of the allegedly deceptive act or
practice’ .. .Plaintiff’s alleged injury is not
Section 349 because he ‘sets forth deception &
injury’ .. .Plaintiff claims that his injury is I
of winning a prize in the Sweepstakes was higher than his actual odds.

Plaintiff, however,mustallegeactualorpecuniaryharmthatisseparate
and apart from the alleged deception itself...Moreover...plaintiff

received exactly what was represented to him on the receipt and the

Website by enteringthe S weepstakes - the chance towin $1,000 oraniPod
(oranequivalentgiftcertificate) - andnospecificoddsofwinningwere
ever represented to him”); Wade v. Rosenthal,

2012 WL 3764291 (E.D.N.Y. 2012)(the GBHdgat®mt9 cl ai
NCA’' s acts in attempting to collect the debts it
2011 letterweredeceptivebecause NCAwasseekingtocollectadebtthat

it did not own and that was usurious. The plaintiff fails, however, to

allege any injury that he s uffered. He did not pay any of the debts in

202



response to NCA's letters nor does he all ege an;
that he suffered”); Preira v. Bancorp Bank, 885
2012)(“Because Plaintiff has failed t othecbst ege,

of the gift card

‘“was inflated as a result of [ Defendants’ ] dece
attempted, without success, to recoup the balance of the funds on her

gi ft card, Plaintiff’”s claim sets forth decept
and, the®ntains no mani festation of either pe:
harm’ ... Further, al/l of the t erimlsdingthose he gi ft
concerning the limitations on split transactions and the ability to

recoup funds on the card - were fully disclosed to Plaintiff befor e she

engaged in her first transaction, although after the card had been

activated”); Oscar v. BMW of North America, 20
2012)(purchasers of BMW MINI vehicles allege deceptive business

practices in failing to disclose the unreliabilit y of special run flat

tires (RFTs) and the replacement costs of RFTSs;
he was charged $350 for a replacement RFT by a MINI dealer but later

replaced this tire with a non - RFT tire at a cost of $200...This

(replacement cost) theory of injury is, however, flaws for several

reasons...It assumes a conclusion, that every fully informed customer

would have paid a lower purchase price for the MINI S (measured by the

amount of the tire replacement costs) than he or she actually did, or

would n ot have purchased the MINI S at all...(In addition) that theory
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of injury (has been rejected by the New York Court of Appeal) as
‘“l egally flawed’” .. .that ‘consumers who buy
have purchased, absent adeceptinvecdmanerdialpracices, s

have suffered aninjury under (GBL) 349"); Himber v. Intuit, Inc., 2012

WL 4442796 (E.D.N.Y. 2012)(“plaintiffs al

EZShields’” products as products that afford

or
registered with New York State Insurance Department)...and had these
products been regulated as insurance, New York State would not have
allowed a premium or charge of two cents per check...Thein jury alleged
by plaintiff is that the product and services they purchased from
defendantsshouldberegulatedbyNewY ork Stateasinsuranceandbecause
of the absence of such regulations plaintiffs are paying more for the
productand services and thus are being harmed. Theinjury alleged...is
hypothetical and speculative...there is no standing where a finding of
harm, is contingent on the discretionary decision of an independent
actor —in this case, the New York State Insurance Department - whom the
courtsca nnot contr ol or predict”);

In Lazaroff v. Paraco Gas Corp., 95 A.D. 3d 1080 (2d Dept. 2012)

customers alleged that defendant propane gas retailer claimed that its

a pr

ege

covee'r aigs false advertising and deceptive (@

20 I'b propane tanks are “full”™ when filled but i

gas. “Plaintiff alleges that the defendants ha

containers by 25%, fillingitwith only 15 pounds of propaneratherthan
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20 pounds, thereby supplying consumers with only partially filled

cylinders, although the cap on the cylinder reads “full ... Althouc
defendants have both submitted evidence that their cylinders bore

labeling (and/or place cards) which disclosed that they contained 15

pounds of propane, such proofdoes notdispose of (allegations) thatthe

15 pound disclosure was hidden by the mesh metal cages in which the

cylinders were kept and, therefore, not conspicuous for the average

consumer until afterthe propane had already been purchased...plaintiff

had adequately alleged an injury (and asserts) that had he understood

thetrue amountofthe product, he would nothave purchasedit, and that

he and the...class paid a higher price per gallon/pound of propane and

failed to receive that was promised and/or the benefit of the bargain,
i.e.,afull20poundcylinderandtheamountof propane he was prom

InBaronv.Pfizer,Inc.,42AD3d627,theGBL349claimwasdismissed

because of an absence of actwual i njury [“Withot
price of the product was inflated as a result
orthatuseoft he product adversely affected plaintif

even to allege...that Neurontin was ineffective to treat her neck pain

and her claim that any off - label prescription was potential dangerous
both asserts a harm that is merely speculative and is bel ied...by the
factthatoff -l abel use i s a widespread and accepted 1

InPeoplev.PharmaciaCorp.,895N.Y.S.2d682 (Albany Sup.2010

) the State alleged that defendant failed to u
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prices “ antddinsteadfalse andinflated...to the extent that
Pharmaciaintentionallyinflatedthereportedpricesofitsdrugprices

over time to increase the spread bet ween g
wholesale prices ( AWPSs)) and actual acquisition costs following th e
Legislature’s adoption of AWP as a basis from

conductmayrunafoulof...(GBL349).Pharmaciamayalsofaceliability

for misrepresenting the nature of the pricing data it provided to the

third - party publishers under established principles of consumer
protection
l aw *
I n Ballas v. Virgin Media, Inc., 18 Misc3d 1

aclass of consumers charged the defendant cell phone service provider

withbreach of contractandaviolation of GBL 349inalleged lyfailing

to properly reveal “ the top up provisions of t
“ known as “Topping up (which) is a means by whi
cell phone (“Oystr*®*®), who pays by the minute,
phone account so thatthey cancontinuetoreceive cell phone service.

A customer may top up by (1) purchasing Top Up cell phone cards that

are sold separately; (2) using a credit or debit card to pay by phone

or on the Virgin Mobile USA website or (3) using the Top Up option

contai ned on the phone *“. I f customers do not “to

do so they woul d be unable to send or receiVv

di smi ssed the GBL 349 cl| ai m *“- bpeequramgrgsofthhe e t oppi n
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18 cent per minute plan were fully revealed in the Te rms of Service
bookl et “) .
InVigilettiv. Sears, Roebuck & Co., Index No: 2573/05, Sup. Ct.
Westchester County, J. Rudol ph, Decision Septe
AD3d497(aclassofconsumersallegedthatSearsmarketeditsCraftsman

tool s as ‘U8aAde Bht hough components of the pr.

outside the United States as many of the tools have the names of other

countries, e.g., ‘“China“ or ‘Mexico' diesunk o
parts of the tools“. I n dismissing thefouedBL 349
that plaintiffs had failed to prove actual i nj

...that plaintiffs paid an inflated price for the tools...that tools

purchased...were notmadeinthe U.S.A. orwere deceptively labeled or

advertised as made in the U.S.A. or that th e quality of the tools
purchased were of |l esser quality than tool s meg
causation [“plaintiffs have failed to allege th

allegedly misleading statements before they purchased Craftsman
tool s“] and terr it omllegafionstthatandy trangactions
occurred in New York State®“]).

I n Florczak v. Oberriter, 50 A.D. 3d 1440 *
defendantsconfusedand misled potentialconsumersbyfalsely claiming
in their advertisemenmanuhacttuhey ' and ‘* make
bats and that these bats are made in Cooperstown - the birthplace of

baseball - when in fact the vast percentage of these bats are actually
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manufacturedinafactoryownedbydefendantslocatedtwomilesoutside
of Coopersto wn “; no damages shown; no evidence *“ t
false advertisements had a deceptive or misl eec
consumer acting reasonably under the circumst e
evidence...thatsuchaconsumerpurchasedabatfromdefendantsbeca use
they believed the bat was completely manufactured within the confines
of Cooperstown * ).

In Kassis Management, Inc. v. Verizon New York, Inc., 29 Misc. 3d
1209(A) (N.Y. Sup. 2010)(“plaintiff must prove
injury and that the injury is related to the deceptive conduct of
defendants”; GBL 349 claim dismissed).

IXXXV

InLanev.Fein,SuchandCrane debtors challenged def e
collection practices but the GBL § 349 claims were dismissed because
defendants “all eged acts ar enocarsumers torientedas ai nl y

they affected the plaintiffs alone, and are not

i mpact on consumers at | arge’ . . .-asdafremtheir]l eged nc
conclusion that they suffered emotional distress - that show that the
alleged acts of th e defendant caused any quantifiable

damage...plaintiffs have not alleged any acts that materially
mi sl eading” .

InPatchenv.GEICO ko v ehicle owners challenged GEI
of using cheaper and allegedly inferior non original equipment

manufacturer (non -OEM) parts in estimating the cost o
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crux of the plaintiff’s claims is that the esti.|
adjusters were too low, and that the checks that GEICO issued did not
fully compensate them for the damage to their ve hicles...the claims

adjuster prepared his estimate uGHM g rparsihc epsa rftos

rather the *OEM crash parts’””. I n addition, pl
GEI CO actively corralled claimants into ‘capt.
wouldrecommendedsubstandard non- OEMreplacementparts,whilefailing

to inform claimants that non -OEM parts were inferior”. Wh
conduct was “arguabl y -dientechanccrmatersally me r

mi sl eading” it did not allege actual injury be
to assert f ashowthatthemon - OEM parts specified for their

vehicles were deficient, butrather attemptto showthatnon - OEMparts

are inferior without exception, The Court has found that their theory

of universal inferiority is not plausible”
In Statler v. Dell, | nc. "™V the plaintiff business purchased
five Dell computers which malfunctioned and all

the factthatthe problems experienced by Plaintiff were commontoits

Optiplex computers and were traceable to defective

capacitors...Plaintiff n owhere alleges that he or any of his patients

or staff suffered any injury in connection witdt
In Weiner v. Snapple Beverage Corp., 2011 WL 196930 (S.D.N.Y.

2011)(“This case concerns whether defteapaddant ' s |

juice drinks as “All Natwural’', despite their 1in
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corn syrup (HFCS) was misleading to consumers...Itis undisputed that

Snapple disclosed the use of HFCS on its bever
l i sts. .. Snapple represent gerselsanyproducts* no | on
containing HFCS and | abeled as *All Natural’
to present reliable evidence that they paid a pr
Natural’ | abel ( and hence have failed to proy
cognizable injury under GB L 349) 7).

I n Rodriquez v. 1t’s Just Lunch Int’” 1, 201C
( S.D.N.Y. 2010) the plaintiffs claimed, inter alia , that they were

overcharged for misrepresented dating services
Rodriquez also alleges she paid a higher price for the dating service,

than she otherwise would have, absent deceptive acts, she has suffered

an actual injury and has stated a claim ( under

Inc. v. Minor Ixxxvii

the plaintiff claimed a GBL 349 violation because

the auctioneeralle gedly * failed to disclose its econ:
(apainting ) The Peaceable Kingdom and Carriage in Winter ( relying

upon ) New York City Department of Consumer Affairs (DCA) regulations

which require auctioneers to disclose any interest they have in items

that are up for auction...There is no logical connection between

Sotheby’s failure to disclose a security inter

potential injury t o either Minor or the public “.
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See also: United Healthcare Services, Inc. v. Asprinio, 49 Misc.
3d 985 (N. Y. Sup. 2015) (“Here, even assuming t he
billing practice is consumer - oriented...United has not shown it is
likely to succeed in establishing that it suffered any damages as a
result of any mislea ding billing by defendants. United has refused to
paytheallegedly excessive portionofthe charges. The patienthasnot
paid it either”); Matter of Harris v. Dut chess
Cooperative Educational Services, 50 Misc. 3d 750 (N.Y. Sup.
2015) (frtaffs’” claimed injuries are also specu
allegethattheydidnotreceiveadequatetrainingandeducationthrough
theBOCES program. Instead, theyare askingthe courttodeterminethat
had they obtained (American Welding Society) AWS ce rtification, their
employment prospects would have been greatly enhanced. They do not
allege, nor can they, that they would have passed the national

competencyexamandreceivedAWScertification,ifithadbeenavailable

or the AWS certification would hav e guaranteed them employment as

wel ders”); Orlander v. Staples, Il nc., 802 F. =z
2015) (“There can be |ittle doubt that Plaintiff
into believing that Staples was responsible’ f
to “"the neareszedusdmovice center’, notwithstan

manufacturer’s warranty: it is undisputed that
this referral service and that Defendant’ s agen

responsibility for providing it. On this grour
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argumenton appeal - that no materially misleading practice has been
alleged - fails...Plaintiff has also sufficiently alleged an injury

stemmingfromthemisleadingpractice - paymentforatwo -year Camry
Protection Plan which he would not have purchased had he k nown that
Defendantintended to decline to provide him any servicesinthe first

year of the Contract”); Paulino v. Conopco, 20

2015) (body products misrepresented as natur al

thefollowing: Conopco deceptively marketsits Productswiththe label

Natural s when, in fact, they contain primar:.
ingredients. Conopco | abels its Products as ‘NI
reasonable consumers that the Products are, in fact, natural, when

Conopcoknows t hat a ‘natural’ c¢claim regarding cosme
motivator for consumers. Plaintiffs purchased, purchased more of, or

paid moreforthe Productsthantheywould have otherwise[paidbecause

of Conopco’s misrepresentations. | rifsgoidttbi ti on.
other aspects of the labeling that would lead areasonable consumer to
believeshewaspurchasingnaturalproducts...therearestatementsthat

the Products are ‘“infused wi tsbundingiagredientss nat ur al
such as ‘ mirichagasex tract’. These statements were
by images of natural scenery or objects such as blooming cherry

blossoms, lush rainforest undergrowth or a cracked

coconut...Reasonable consumersshould[not] be expectedtolookbeyond

misleadingrepresentationso nthefrontoftheboxtodiscoverthetruth

212



from the ingredient list in small print on the side of the

box...plaintiffs have sufficiently alleged tha
representationsontheProductlabelingmisledthemintobelievingthat

C o n o p ¢ addscts®erenaturalwhen,infact,the Productswerefilled

with unnatural, synthetic ingredients. That plaintiffs paid a premium

as a result of this alleged misrepresentation likewise has been

adequately pleaded”) ;

McCrackenv.VerismaSys tems,Inc.,131F.Supp.3d38(S.D.N.Y.2015)(a

class of medical patients alleged thatdefendant Verisma Systems, Inc.

and ot hers charged them excessively for copies
in violation of New York Public Health Law Section 18(2)(e) (an d GBL
349)” . I n finding the Verisma’'s representations

were misleading and deceptive the Court stated

(1) the fees they were charged ‘exceeded the co:
records’, (2) ‘[ t] he cethesntedicaloecopds wad u
substantiallylessthanseventy -five cents per page’ and (3)

“include[d}i bukilecdkbacks’” from Verisma to the F

Defendants. Plaintiffs also cited materials frc
other websites ad vertising that Verisma's clients ' ki
[ record] release revenue’ , ‘“improve cash fl ow’
return’ by contracting with Verisma...Taking th
Plaintiffs have stated a plausible claim with respect to Verism a’' s

alleged omission in failing to disclose that its actual cost of
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photocopying was | ess than $0.75 per page. I nc
disclosure of...a cost differential, a fact known only to [Verisma] a
reasonable consumer, appreciating that the statute permi tted

healthcareproviderstochargeupto$0.75centsperpagetorecouptheir

actual costs, could be misled to believe that
was $0.75 per page (or more)’ 7).
See also: In Singleton v. Fifth Generation, Inc., d/b/a/ Ti to’ s

Handmade Vodka, 2016 WL 406295 (N.D.N.Y. 2016) a class of consumers

claimed the Tito’s Handmade Vodka | abel and web
that it was “handmade” and “Crafted in an Ol d F
violatedGBL349.Infindingthatdefend ant’ s representations r e
were misleading the Court stated “The | abels <c
areasonable consumerto believe thatits vodka is made in ahands - on,

small - batch process, when it is allegedly mass - produced in a

highly - automated one... Plaintiff has plausibly alleged that

Defendant’'s | abels are deceptive or misleading
Tito’s vodka i s not +oadmll i nbatahptoeessd. Plaintiff
argues that he has plausibly alleged an economi

in jured by paying more for a product which he believed was genuinely

‘“Handmade’ when it is not, and he received a pr
than what he was promised’” ... It is wel/ establ
premium for a product can constitute an actual inj ury... Moreover, at

the pleading stage, it is not necessary to specifically identify the
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amount of the premium based on prices of competitive products. Here,
Pl aintiff has alleged that he paid a premium fc

Defendant ' s mi s norspanccPamtiff has approximated the
amount of the premium based on prices for competing vodka that is not
‘“handmade’ .. . Plaintiff has plausibly alleged ¢

(GBL 349)".

[F.1]  Derivative Claims

Derivative claims may not be asserted under GBL 349 [ See City of
New Yorkv.Smokes -Spirits. Com, 12 N.Y. 3d 616 ( 2009

the City’s assertion that it may state a cogni zée

simply by all eging consumer injury or har
‘. If a plaintiff could avoid the derivative injury bar by merely

alleging thatits suitwould somehow benefitthe public, thenthe very

“ tidal wave of |itigation * that we havegoguard

would | ook ominously on the horizon”);

North State Autobahn, Inc. V. Progressive Insurance Group, 102 A.D. 3d
5 (2d Dept. 2012)(“Here, the plaintiffs alleged

injured by the Progressive defendants decepti
customers were misled into tak ing their vehicles from the plaintiffs

to competing repair shops tat participated in the DRP (direct repair
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program). The allegedly deceptive conductwas specifically targeted at

the plaintiffs and other independent (auto repair) shops in an effort

to wres taway customers through false and misleading statements. The

plaintiffs’™ alleged injury did not require a s
transaction; rather, it was sustained when customers were unfairly

i nduced into taking their vehicles froabRPhe pl
shop regardless of whether the customers ultimately ever suffered

pecuniary injury as a result of the Progressive
The plaintiffs adequately alleged that as a result of this misleading

conduct, they suffered direct business lo ss of customers resulting in

damages of over $5 million”); Silvercorp Met al
LLC, 36 Misc. 3d 1231(A) (N.Y. Sup. 2012) (“Sil
producer operating in China and Canada with stock that trades on the

New York and the Toront o Stock Exchanges. Silvercorp alleges that

(defendants) published defamatory letters and internet postings

against it as part of a scheme to drive Silver
down...Silvercorp commenced this action for defamation, unjust

enrichment, trade i bel dn (violation of GBL §8 349)..."
not recover damages under GBL 349 for purely indirect or derivative

lossesthatwere the result of third - parties being allegedly misled or
deceived”); Lucker v. Bayside Cemetery, &3 Mis
367 (Nassau Sup. 2011)(the grandchildren of decedents who purchased

perpetual care plots from a Cemetery did not have standing to sue for,
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inter alia, false advertising and deceptive business practices under

GBL 349, 350. The plaintiffs alleged that th e Cemeteryfailed to honor

the perpetual care contracts sold to their grandparents obligating

defendants to keep plots in presentable condition. Claims which are

“clearly derivative” may not be brought under

County Consolidated MTBE P roducts Liability Litigation, 29 Misc. 3d

1219(A) (N.Y. Sup. 2010)(“The chemical MTBE. . .|

Long | sl and aquifer system, including within t

production wells...a plaintiff may not recover damages under GBL 349

for pure ly indirect or derivative losses that were the result of

third -parties being allegedly misled or deceived
See also: United Healthcare Services, Inc. v. Asprinio, 49 Misc.

3d 985 (N. Y. Sup. 2015) (“Here, even assaame ng t he

billing practice isconsumer - oriented, Unitedis notlikelytosucceed

in showing thatit has standing to raise thisissue...And while courts

have determined that standing is not limited to consumers and have

afforded standing to direct competitors, it is well settled that

standing does not exist ‘when the claimed |l oss

of injuries sustained by another party’...Unite

to a consumer of the medical services provided by defendants; rather,

itis a large, sophisticated insurance company which has agreed to

indemnify its insureds for certain of their medical costs under

specified terms and conditions. To the extent that defendants filed

217



claims with United, United did not receive them as a consumer of the
medcal services provided by Asprinio, but as part of the business
activitiesasahealthinsurer...United has notshownhowitwould have
the right to complain of such conduct or how it was injured by such
conduct ™) .

See also: McCracken v. Verisma Systems, Inc., 131 Fed. Supp. 3d
38 (W.D.N.Y. 2015)(“Under New York | aw, ‘“the t
consistently associated with an individual or natural person who
purchases goods, services or property primar:il
or household pur poses’ ‘... Notably, ‘[t]l]he statute’s

orientation does not preclude its application to disputes between

businesses per se’, although "it does severely
v. NYNEX Information Resources, 263 A.D. 2d 285 (1 s Dept. 2000) ") ;
Tropica | Sails Corp. V. Yext, Inc., 2015 WL 23590¢

businessmaybringaclaimundersections349and350whereitisinjured

by conductthatisalso directed atconsumer or that causes harmtothe

public at | arge. .. By compar itesitycomplanbddeofr e t he ac
involves the sale of commodities to business entities only, such that

it does not directly impact consumers’ sectior
i napplicable... Here, Defendant’'s all eged misco
at businesses”); M. W,.InB..V. Alstate Insusance

Company™ (“Here...there is evidestandngdamoa ‘' fr ee

deceptiveness’ that simply “happens to overl ap’
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Insurance Law...the deceptive practices at issue here extend beyond
‘“unfair claimndetprlaeme ces’ .. . or steering.
practice at issue here is an alleged retaliatory scheme to dissuade
AllstateinsuredsfromgoingtoMidlsland. Theallegedschemeinvolved

not only “unfair settlement practices’ and

r etaliatorytotaling of vehicles, defamatory commentsandthreatsthat

i nsureds would “wind up in civil remedies
l sland Collision’”...In sum, given that Mi
occurredasadirectresultoftheallegedde ceptivepracticesdirected
at consumers, its injuries were not ‘“sol el
sustained by another party’...and are therefor
[G] Preemption
GBL 349 may or may not be preempted by federal statutes [Giftca rd

class actions; Although this issue seemingly was resolved earlier in

Goldman*® tworecentNassauSupreme Courtdecisionshavetakenopposite
positions onthe issue of federal preemption. InL.S. v Simon Property

Group, Inc.  *® | a class action challenging, inter alia, a renewal fee
of$15.00imposedafterasixmonthsexpirationperiod,raisedtheissue
anewbyholdingthattheclaimsstatedthereinwerepreemptedbyfederal

law. This decision was reversed, however, in Sharabani v. Simon

Property, Inc., 96 A .D. 3d 24 (2d Dept. 2012)(GBL § 349 claim not
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preempted by Federal Home Owner’'s Loan Act of 1
regulations promulgated by Office of Thrift Supervision (OTS)).

In Sheinken v Simon Property Group, Inc. xci 3 class action
challenging dorm ancy fees and account closing fees,

National Bank Act and federal law do not regulate national banks

exclusivelysuchthat al state | aws that might affect a n:
operations are preempted.” Distingui s¥'i nagd SP GC(
replying on Lonner and Goldman the Courtdenied the motion to dismiss

on the grounds of federal preemption); Aretakis v. Federal Express
Corp. *V (lostFed Expackage;inbreachofcontractclaimvalue limited
to $100 under limitation in airbill; GBL 349 an d negligence claims

preempted by Airline Deregulation Act)

Seee.g.,Wurtzv.RawlingsCompanyLLC,2013WL 1248631 (E.D.N.Y.
2013)(“plaintiffs’” claims are completely preemj
502 of ERI SA” ) ; DirimnkGommunigationsylec., 876 F. Supp.

2d 166 (E.D.N.Y. 2012)(“Plaintiff asserts that

GBL because ‘despite receiving several dispute
verbally and in writing)’', defendant ‘repeatec
Plaintiffowe dabalanceof$200tomultiplecreditbureausoveratleast

two and a half years even though this report
i naccurate’...the Court finds that plaintiff’'s

by FCRA (Fair Credit Reporting Act) anpleemmust be
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rel. Cuomo v. First American Corp., 18 N.Y. 3d 173, 960 N.E. 2d 927

(2011) (“The primary issue we are called upon t
federallawpreemptstheseclaimsallegingfraudandviolationsofreal

estate appraisalindependencerules. We concludethatfederallawdoes

not preclude the Attorney General from pursuing these claims against

defendants”), aff’ g 76 A.D. 3d 68DepD2 ROYOPB(“XTd
(AG) claims that defendants engaged in fraudulent, deceptive and

illegal business practices by allegedly permitting eAppraisallT

residential real estate appraisers to be influenced by nonparty

Washington Mutual, Inc. (WaMu)toincrease real estate property values

on appraisal reports in order to inflate home prices...the (AG also)

has standing to pursue his claims pursuant to (GBL) 349...defendants

had i mpl emented a system (allegedly) allowing
staff to select appraisers who would i mproper |
mar ket value to WaMu’' s desired RaniregweNatiodnaban amour
Cooperative Bank (NCB), _ A.D.3d__, N.Y.S.2d__ (1stDept.2011)(a

customer was induced to purchase three different cars by a car dealer
whoallegedlyengagedinaschemetoentice customerstothe dealership

with false promises of a cash prize or a free cruise...the plaintiff,

an uneducated Spanish - speaking Honduran immigrant on disability and
foodstamps,wenttothedealershiptocollect(hisprize)...ratherthan

collecting any prize the plaintiff was induced

unf air sales practices’ to purchase three car s
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could afford none of them...These allegations ...state claims for
fraud,fraudintheinducement,unconscionabilityandviolationof(GBL

349) 7. I n addition, the Court ’'hselad ttihoant wpalsa innot
preempted by 15 U.S.C. 1641(a) ( TILA) because *“
state a ‘paradigmatic TILA hidden finance charc
he allegesthathewascharged agrosslyinflated price forthe Escape.

A hidden finance charge cl aim requires proof of a causal
bet ween the higher base price of the vehicle an

as a credit customer .there is no evidence s
between the inflated [price of the Escape and his status as a credit
cust omer ”); Merin v. Precinct Devel opers LLC, 74
2d821(1 ' Dept. 2010)(“To the extent the offering
directedatthepublic,thesection349claimispreemptedbythe Martin
Act ") .

See also: Aretakis v. Federal Express Corp., 2011 WL 1226278
(S.D.N.Y. 2011)(shipper tendered package to defendant and agreed to
“Limitations On Our Liability And Liabilities
liability in connection with this shipment s limited to the lesser of
your actual damages or $100 unless you declare a higher value, pay an
additional charge and document your actwual | os
GBL 349 claim dismissed as preempted by the Airline Deregulation Act

and recovery for loss limited to $100); Okochav. HSBC Bank USA,N.A,,

2010 WL 1244562 ( S.D.N.Y. 2010 )( *“ Plaintiff
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violated ( GBL ) 349 by (1) failing to maintain and follow reasonable

procedures to ensure the accuracy of the information they

reported...Allofthese allegations appearto fallsquarely withinthe
subject matter of Section 1681s - 2 ( of the Fair Credit Reporting Act
)...and therefore are preempted * ); Mc Ananey

Corp., 665 F. Supp. 2d 132 (E.D.N.Y. 2009)( consumers challenge the
imposition of a variety of mortgage fees including closing fees,
satisfaction fees, discharge fees, prepayment fees ( or penalties )
refinance fees (or penalties)

and so forth; GBL 349 claims not preempted by

( HOLA ) “ because it is being fas‘sceanterdacats an d
commercial | aw” and its application in this ca
incidentally impact | ending operations’ pur s ue
560.2(c) (1) “ )I].

[Hl Recoverable Damages

UnderGBL349 consumersmayrecoveractualdamagesinanyamount,
trebledamagesunderGBL349(h)upto$1,000[seeTellerv.BillHayes,
Ltd., 213 AD2d 141; Hart v. Moore (155 Misc2d 203); see also: Koch
v. Greenberg, 2014 WL 1284492 (S.D.N.Y. 2014)(jury found that 24
bottles of wine had been misrepresented as to authenticity, finding

fraud and violations of GBL 349, 350 and awar ¢
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damages of $355,811 - representing the purchase price for the 24

bottles - and additional $24,000 in statutory damages under GBL 349,

which authorizes ‘treble damages’ up to $1000 p
12, 2013, the jury awarded Koch $12 million ir
Application for attorneys fees rejected by trial court); Laino v.

Rochell a’s Auto Service, | ncNY.Ciwu20l4Ndeadec. 3d 479 (
failed to disclose acting as a broker; failed to enter into written

contract; failedtomakerequisitedisclosures;compensatorydamages

of $5,000; punitive damages of $1,000); Nwagboli v. Teamworld

Transportation Corp., 2009 WL 4797 777 ( S.D.N.Y. 2009 )( * tt
may, in its discretion increase a plaintiff’'s
more than $1, 000, and award reasonabl e attorney
finds the defendant willfully or knowingly viol
and both trebl e damages and punitive damages [see e.g., Barkley v.

United Homes, LLC, 2012 WL 2357295 (E.D.N.Y. 20
court decided defendants’ motion on its merits
would uphold the jury’s punitive damages awar

restricts the court’”s award of treble damages,

the award of punitive damages, which plaintiffs may seek in addition

to treble damages”); Volt Systems Devel opment (
155AD2d309;Bianchiv.Hood,128AD2d1007; Wiln erv.Allstatelns.
Co., 71 AD3d 155 ( “ Under ( GBL 349(h) ) consume

damages...upto$1,000...theyallegethatthedefendantintentionally
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did not reach a final decision on their claim, so as to force them

tocommenceasuitagainst theVillage.Ifthatistrue...suchconduct

may be considered to be *“* so flagrant as to t
carelessness ‘7. ..the plaintiffs’ claim for pu
not be dismissed “); Bl end v. Castor, 25 Misc.
City Ct. 2009 )( “ Ms. Castor ( wrongfully withheld

security deposit and then ( offered ) a bogus claim for damages in

her counterclaim...under GBL 349(h) (the Court) awardsin addition

to the $500 in damages an increase of the award by $500 resulting in

atotal judgment due of $1, 000 together with cost
v. Boyanski, 25 Misc. 3d 1228 ( Watertown City Ct. 2009 )( failure

to return security deposit; additional damages of $1,000.00 awarded

pursuantto GBL § 349(h) ) and legal fees and cost s[seee.q., Serin

v. Northern Leasing Systems, Inc., 2013 WL 1335662 (S.D.N.Y.

2013)(reasonable attorneys fees are recoverable and various factors

must be considered including “the time and ski
litigating the case, the complexity ofissues, the customary fee for
the work, and the results achieved’. Additione

experience, ability and reputation, the amount in dispute and the

benefit to the client should also be considered. To determine a

starting point a court may make a lodest ar calculation. That figure
should then be adjusted, taking the other relevant factors into

account”)].
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4] False Advertising: G.B.L. § 350

Consumerswhorelyuponfalseadvertisingandpurchasedefective
goods or services may claim a violation of G.B.L. 8350 [seee.q.,
Scott v. Bell Atlantic Corp. *'( defective ' high speed
services falsely advertised )].
InLazaroffv.ParacoGasCorp.,95A.D.3d1080(2dDept.2012),
aff g 38 Misc. 3d 1217(A)(Kings Sup. tad0l1l) cus
defendant propane gas retailer claimed that its 20 Ib propane tanks
are “full” when filled but in fact contain | ess
allegesthatthedefendantshaveshortweightedthecontainersby25%,
filling it with only 15 pounds of propa ne rather than 20 pounds,
thereby supplying consumers with only partially filled cylinders,
although the cap on the cylinder reads “full’
have both submitted evidence that their cylinders bore labeling
(and/or place cards) which discl osed that they contained 15 pounds
of propane, such proof does not dispose of (allegations) that the 15
pound disclosure was hidden by the mesh metal cages in which the
cylinders were kept and, therefore, not conspicuous for the average
consumer until afte r the propane had already been
purchased...plaintiffhadadequatelyallegedaninjury (and asserts)

that had he understood the true amount of the product, he would not
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have purchased it, and that he and the...class paid a higher price

per gallon/pound of p ropane and failed to receive that was promised

and/orthe benefitofthe bargain,i.e.,afull20 poundcylinderand

the amount of propane he was promised...the plaintiff has (also)

sufficiently alleged afalse advertisementwithinthe meaning of GBL

350.. .the statute includes representations that a

package, such as defendant s cylinder container

allegedthat (defendants) placed capsonits cylinders which falsely

represented that the partially filled cylinders were in fact “full’
of propane’ 7).
Seealso: Cardv. Chase Manhattan Bank Vi (pank misrepresented

that its LifePlus Credit Insurance plan would pay off credit card
balancesweretheusertobecomeunemployed)].G.B.L.8§350prohibits

false advertising which means advertising, I
a commodity...if such advert ising is misleading in a material

respect...( covers )....representations made by statement, word,

design, device, sound...but also... advertising ( which ) fails to

reveal facts mé' . &mBiL.&B50c¢overs a broad spectrum of

misconduct  [Karlinv. | VFAmerica ** ( “ ( this statut)e ) on

face appl(ies) to virtually all economic activity and ( its )

application has been correspondingly broad *“ )
Proof of a violation of G.B.L. 350 is strai
the mere falsity of the ad vertising contentis sufficientas abasis
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for the false advertising char ge™ (hag&eopl e v.

salesman violated G.B.L. 8 350; “ ( the ) ( de
practice i s generally ‘ no magazine, no service
exacty t he contrary is promised “ ) ( Pedpl & bvw.r avticeN

and material misrepresentations to parents enrolling their children
intheHarlemYouthEnrichmentChristian Academy...therebyentitling

the parents to all fees paid (inthe amount of $182,39 3.00); civil
penalties pursuantto G.B.L. 350 - d of $500 for each deceptive act or
$38,500.00 and costs of $2,000.00 pursuantto CPLR § 8303(a)(6) with

there -aging of consumer s accounts, Supreme Coul

penalty by finding the ipcwalcanicye ablpartent 7 )

4.1] Reliance Need Not Be Proven

On occasion, there may be a difference of opinion as to how and
in what manner a particular statute should be interpreted. Such
differences, ifleftunresolved, oftenleadtotheun der - utilization
of salutary statutes. Such has been the case in the interpretation
of CPLR 901 -909¢ and General Business Law (hereinafter GBL) § 349
(deceptive and misleading business practices) and § 350 (false
advertising). Inarecentcase,KochvAck er,Merrall&ConditCo., cil
the Court of Appeals has, inter alia, clarified that justifiable

reliance is not an element of a GBL 8 350 claim. It was previously
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clear that there was no such requirementto state a GBL 8§ 349 claim.

The Court of Ap prmiaatios inthigdregardisinconformity
with the language of both statutes, but appears to overrule a line

of Appellate Division cases dating to 1986. In addition, the Koch
decision finally makes GBL 8§ 350 more readily available in consumer

class action S.

4.2] Debt Reduction Services

InPeoplev.Nationwide AssetServices, Inc. ¢l theCourtfound
thatadebtreduction service repeatedly and persistently engagedin
deceptive business practices and false advertising in violation of
GBL 88 349, 3i5m r(eprésenting that their service
save 25% to 40% off * a consumer’s total indebt

totakeaccountofthevariousfeespaidbytheconsumerincalculating

the overall percentage of savings exper(Benced b
“ failing to honor their guarantee “, and (4)
all of their fees *“)].

4.3] Packaging; Excessive Slack Fill

InWaldmanv.New Chapter, Inc.,2010WL 2076024 (E.D.N.Y.2010
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) the Court found that plaintiffs stated cla ims for the violation of

GBL 88 349, 350 arising fromdefendant’' s use of

“ packaging. “ In 2009, Plaintiff purchased a

‘* Spoonabl eFWhaod!l‘e. .. Berry Green comes in a box
inchestall...The box co ntains ajarthatis 55/8inchestall...And

thejaritselfisonly half - filled withthe product...(GBL 349 claim

stated in that ) Defendant’'s packaging is ‘ mis
of this motion... Plaintiff alleges that that

fal se impression that the consumer is buying more than they are

actually receiving and thus sufficiently pl ec

was mi sl eading in a material way

In addition, plaintiffs also state a claim for violation of

GBL §8 350. “ As mattent( aGBL 350 ) expressly
advertisement * to include ° |l abeling ‘. Thus
claims made on a product’s package. I n addition

statesaclaimforfalseadvertising (seeMennenCo.v. Gillette Co.,

565 F.  Supp. 648, 655 ( S.D.N.Y. 1983).

4.4] Bus Services

InPeoplev.GagnonBusCo.,Inc.,30Misc.3d1225(A)(N.Y.Sup.
2011)abuscompanyviolatedGBL349,350bypromisingtousenewschool

buses and provide to studedfrees felabldaead i nj ury
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affordabl e transportation for Queen’s students

and failing to return fees collected for said services.

4.4] Unlawful Use Of Name Of Nonprofit Organization

G.B.L. 8 397 provides that “ no p@advertsiogn. .. shal
purposes...thename...ofanynon - profitcorporation...withouthaving
first obtained the written consent of such non -profit corporation
InMetropolitanOperaAssociation, Inc.v. Figaro Systems, Inc. v the
Met charged a New Mexico company wit h unlawfully using its name in

advertising promoting its
“ “ Simultext * system which defendant cl ai ms ca
translation of an opera as it occurs on a stage and that defendant

represented that its system is installed at the

Met “ )]
4.5] Modeling
In People v. City Model and Talent Development, Inc. “ The court
found the “evidence sufficient to establish, g

respondents violated (GBL 349) by luring at least one potential
customertotheir office wit hpromises of future employmentasamodel

or actor and then, when the customer arrived at the office for an
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interview, convincing her, by subterfuge...to sign a contract for
expensivephotographyservices;thattheyviolated(GBL)350byfalsely

holdngC MT out as a modeling and talent agency”)

4.6] Movers; Household Goods

In Frey v. Bekins Van Lines, Inc. % The court held that
“Broadly stated, Plaintiffs claim that Defende
pattern and practice of quoting lower shipping prices than t hose
ultimately charged -a practice referredbadlol iamsg’™ | ow

estimates - with the intent of charging higher amounts. Defendants are

alsoaccusedofoverchargingtheircustomers (for) avariety ofadd -on
services, including fuel supplements and insurance p remiums on
policies that Defendants are alleged never to

and 350 claims stated)].

5] Cars, Cars, Cars

There are avariety of consumer protection statutes available to

purchasers and lessees of automobiles, new and u sed. A comprehensive
review of five of these statutes [ GBL § 198 - pevi
( Used Car Lemon Law ), express warranty il implied warranty of

merchantability °x (U.C.C.882 - 314,2 - 318),Vehicleand Traffic Law
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[V&T]8417,strictproductsliability * Jappearsin Ritchiev.Empire
Ford Sales, Inc. i a case involving a used 1990 Ford Escort which

burned up 4 ¥z years after being purchased because of a defective

ignition switch. A comprehensive review of two other statutes [ GBL

§ 198 - a ( New Car Lemon Law ) and GBL 8 396 - p ( New Car Contract
DisclosureRules)]appearsinBorysv.ScarsdaleFord, Inc. i acase

involving a new Ford Crown Victoria, the hood, trunk and both quarter

panels of which had been negligently repainted prior to sale.

[A] Automotive Parts Warra nty: G.B.L. 8§ 617(2)(a)

“ The extended warranty and new parts warran
extraordinary profitsfortheretailersofcars, trucksandautomotive
parts and for repair shops. It has been estimated that no more than
20% of the people who buy warranties ever use them... Of the 20% that
actually try to use their warranties...
(some)soondiscoverthattherealcostscaneasilyexceedtheinitial
cost of the warranty ° e mnGiarfatamo & Migas “
Muffler v | Midas would not honor its brake shoe warranty unless the
consumer agreed to pay for additional repairs found necessary after
arequiredinspectionofthe brakesystem.G.B.L.§617(2)(a) protects

consumers who purchase new parts or new parts !

or a failure to honor the terms and conditions
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apartdoesnotconformtothewarranty...theinitialsellershallmake

repairs as are necessary to corrett]JAhe noncor
violation of G.B.L. §617(2)(a) is a per se violation of G.B.L. 8349
which provides for treble damages, attorneys fees and costs i See
also: Chun v. BMW of Manhattan, Inc. il (' misrepresented extended
automobile warranty; G.B.L. 8 349(h) statutory damages of $50 awarded
).
[B] Auto Repair Shop Duty To Perform Quality Repairs
Service stations should perform quality repairs. Quality repairs
are those repairs held by those having knowledge and expertise in the
automotive field to be necessary to bring a motor vehicle to its
premalfunctionorpreda magecondition[Welchv.ExxonSuperiorService
Center ®  (consumer sought to recover $821.75 from service station
for failing to make proper repairs to vehicle;
repair shop was required by law to perform quality repairs, the fact
t hat the claimant drove her vehicle without incident for over a year
following the repairsindicates that the vehicle had beenreturnedto
its premalfunction condition following the repairs by the defendant,
as required “ ); Shalit v. “S(gca dfictindifidingde w Yor k

in Small Claims Court in auto repair case with findings of

Administrative Law Judge under VTL 8§ 398 ).
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[C] Implied Warranty Of Merchantability: U.C.C. 88 2 - 314,
2-318;2 -A-212,2 -A-213; Delivery Of Non - Conforming Goods: U.C.C. §

2-608

Both new and used cars carry with them an implied warranty of
merchantability [ U.C.C. 8§ 2 - 314, 2 -318][ Denny v. Ford Motor

Company”™ ].Althoughbroaderinscopethanthe Used CarLemon Lawthe

implied warranty of merchantability does hav eitslimits, i.e.,itis
time barred four years after delivery[ U.C.C. § 2 - 725; Hull v. Moore
MobileHomesStebra,Inc i (defectivemobilehome;claimtimebarred

)]Jandthe dealermaydisclaimliabilityundersuchawarranty[U.C.C.

§2 -316]ifsucha disclaimer is written and conspicuous [ Natale v.
MartinVVolkswagen, Inc. it (disclaimernotconspicuous); Mollinsv.
Nissan Motor Co., Inc. oxii « documentary evidence concl

establishes all express warranties, implied warranties of

merchantability an d implied warranties of fithess for a particular

purpose were fully and properly disclaimed *“ )
misrepresentation of the history of a used vehicle may state a claim

underU.C.C.82 - 608forthedeliveryofnon - conforminggoods[Urquhart

v. Phi  Ibor Motors, Inc. oxxiv

[D] Magnuson- MossWarranty ActAnd Leased Vehicles: 15U.S.C. 88
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2301 et seq

In Tarantino v. DaimlerChrysler Corp. XV DiCinto v. Daimler

CXXVi

Chrysler Corp. and Carter - Wrightv. DaimlerChrysler Corp. il
washeldthatthe Magnuson - MossWarrantyAct,15U.S.C.882301etseq.
applies to automobile lease transactions. However, in DiCintio v.

DaimlerChrysler Corp. oxwiitthe Court of Appeals held that the

Magnuson - Moss Warranty Act does not apply to automobile leases.

[E] New Car Contract Disclo sure Rule: G.B.L. 8§ 396 -p

InBorysv. Scarsdale Ford, Inc oxix - aconsumerdemanded arefund

oranewcarafterdiscoveringthatanewFordCrownVictoriahadseveral

repaintedsections. The CourtdiscussedliabilityunderG.B.L.§198 -a
(New CarLemon Law ) and G.B.L. § 396 - p(5) ( Contract Disclosure
Requirements ) [ ® gives consumers statutory r

caseswheredealersfailtoprovidetherequirednotice ofpriordamage

and repair(s)’ ( with a ) “ retai lvepereehtofe i n e X«
the |l esser of manufacture’s or distributor’s s
“7 1. I n Borys the Court dismissed the compl ain
G.B.L.§198 - atheconsumermustgivethedealeranopportunitytocure

thedefectand(2)thatunder G.B.L.8396 - p(5)SmallClaimsCourtwould

not have jurisdiction [ money damages of $3, 000
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to give...a new Crown Victoria or a full refund, minus appropriate

deductions for use *“.

In Levitsky v. SG Hylan Motors, Inc @ acar dealer ove rcharged
acustomerfora2003HondaPilotandviolatedG.B.L. 396 - pbyfailing
to disclose the “ estimated delivery date and
the contract of sale “. The Court found that t
8396 -p “ and the f ail ur bgdisclosethetesigaitteepassive

alarmandextendedwarranty constitutesadeceptive act(inviolation

of G.B.L. &8 349 ). Damages included “ $2,251.5
he overpaid, | ess the cost of the warranty of
damagesund er G.B.L. 8 349(h) bringing the award up to $3,000.00, the

jurisdictional limit of Small Claims Court.

InSpielzingerv.S.G.HylanMotorsCorp. o (fajluretodisclose
the true cost of “ Home Care Warranty “ and “ P
to comply with provisions of G.B.L. § 396 - p ( confusing terms and

conditions, failure to notify consumer of rightto cancel)and G.B.L.
8 396 - g ( dealer failed to sign sales contract ); per se violations
of G.B.L. 8§ 349 with damages awarded of $734.00 ( ove rcharge for

warranty ) and $1,000 statutory damages ).

And in Thompson v. Foreign Car Center, Inc. oxxit 3 car purchaser
charged a Vol kswagen dealer with * misrepreser
non - disclosures concerning price, after - market equipment,
unauthorized modificatio n and compromised manufacturer warranty
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protection “. The Court dismissed the-pl(ai®“m un
While GBL 8§ 396 - p(1) and (2) state that a contract price cannot be

increased after a contract has been entered into, the record reveals

that defend  ants appear to have substantially complied with the

alternative provisions of GBL § 396 - p(3) by providing plaintiffs with

the buyers formindicating the desired options

had a right to a full refund of t hei aimduaderos i t
G.B.L.§396 -gandP.P.L.8302were sustained because defendants had

failed to sign the retail installment contract.

[F] New CarlLemonlaw : G.B.L.§198 -a

As stated by the Court of Appeals in Matter of DaimlerChrysler

Corp., v. Spitzer ol «1'n 1983, the Legislature enacte
Lemon Law ( G.B.L. 8§ 198 -a ) ' to provide New York consu
protection that afforded by automobile manuf act
warranties or the Federal Magnuson - Moss Warranty Ac  t ' " . New Yor k

State’s New Car Lemon Lawa [] GorBowvi.de8s 1t98at “ |
sameproblemcannotberepairedafterfourormoreattempts; Orifyour

car is out of service to repair a problem for a total of thirty days

duringthewarrantyperiod;Ori fthemanufactureroritsagentrefuses

torepairasubstantial defectwithintwenty days ofreceiptof notice

sent by you...Then you are entitled to a comparable car or refund of
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the purchase price “ [ Borys v. ®%3drsdale For ¢
InKandelv.Hyund aiMotorAmerica V(" The purpose of the
Law is to protect purchasers of new vehicles. This law is remedial in
nature and therefore should be liberally construed in favor of
consumers...The plaintiff sufficiently established that the vehicle
wasout ofservicebyreasonofrepairofone ormore nonconformities,
defects or conditions for a cumulative total of 30 or more calendar
days within the first 18,000 miles or two years...that the defendant
was unable to correct a probl em t haitr €d s‘ubtshtear
value of the vehicle after a reasonable number of attempts...and the
defendantfailedtomeetitsburdenofprovingitsaffirmative defense
that the stalling problem did not substantially impair the value of
the vehicle to the plaintiff...plain tiff was entitled to a refund of
the full purchase price of the vehicle “ ).
In General Motors Corp. V. Sheikh, 41 A.D.3d 993,838 N.Y.S. 2d
235 ( 2007 )Y)the Court held that a vehicle subj
is not covered by GBL 198 -a ( itisunrefutedthat only evidence at
thehearingregardingthe cause ofthe leaky windshield was the expert
testimony offered by petitioner’s area service
the vehicle and its lengthy repair history and opined that the leak
wascause dbytheextensive conversionofthevehicle by AmericanVans

The consumer has no claimunder G.B.L. §198 - aifthe dealer has
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complied with this provision by accepting the

lease and refunding...all the payments made on account of the lease
“ [ Mollins v. Nissan ®8tlororCoi.f, tlhnec.* cause o
|l eaky windshield ® was extensive alterations do

by the manufacturer
[ Matter of General Motors Corp. [ Sheikh ] oot 1

Before commencing alawsuit seekingt o enforce the New Car Lemon
Lawthedealermustbegivenanopportunitytocurethedefect[Chrysler
Motors Corp.v. Schachner oot ( dealer mustbe afforded areasonable
number of attempts to cure defect)].

The consumer may utilize the statu tory repair presumption after

four unsuccessful repair attempts after which the defect is still

CXXXIX

present . However, the defect need not be present at the time of

arbitration hearing “ [ “ The question of whether such
supports an interpretation that the defect exist at the time of the

arbitration hearing or trial. We HbOI]dCivl hat it

Courts havejurisdiction to adjudicate Lemon Law refund remedy claims
up to $25,000. " |n Alpha Leisure, Inc. v. Leaty il the Court
approvedanarbitrators awardof$149,317astherefundpriceofamotor

home that was out of service many times for
Attorneysfeesandcostsmaybeawardedtotheprevailingconsumer
[ Kandel v. Hyundai Motor America v« plaintiff was entitl

award of a statu tory attorney’ s fee * ); Kucher v. D
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Cop. *( “ this court is mindful of the positive
considerations of the ‘ Lemon Law ‘ attorney fe
to provide a consumer such recourse would undermine the very purpose

of the Lemon Law and foreclose the consumer’ s ab
as contemplated by the Lemon Law “ ) ; Dai ml er (

Karman®™"' ($5,554.35 in attorneys fees and costs of $300.00 awarded

)]

[F.1] Used Cars

In Matter of City Line Auto Mall, Inc. v. Mintz ol 3 used car
dealer was charged with failing to provide consumers with essential
informationregardingtheusedvehiclestheypurchased.TheCourtfound
that “ Substantial evidence supports the findi

twoyears  petitionerengagedindeceptivetradepracticesandcommitted

other violations of its used - car license by failing to provide

consumers with essential information ( Administrative Code 20 - 700,

20- 701[a][2], namely the FTC Buyers Guide (16 CFR 455.2) conta ining

such information as the vehicle’ s make, model,

service contract; offering vehicles for sale without the price being
posted ( Administrative Code 20 -7-8 ), failing to have a N
Our Customers * sign conspihinthebussmésypremsest ed wi t

(6 RCNY 2 -103[g][1][v] ) and carrying on its business off of the
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licensed premises ( Administrative Code 20 - 268[a] )...We reject

petitioner’s argument that respondent’ s author

regulateused - cardealersispreemp ted by State law. While Vehicleand
TrafficLaw415requiresthatused - cardealersberegistered,the State
has not assumed full regulatory responsibility

[G] Used Car Dealer Licensing: C.P.L.R. § 3015(e)

InB&LAutoGroup, Inc. v.Zilog M ausedcardealersued
a customerto collect the $2,500.00 balance due on the sale of a used
car. Because the dealer failed to have a Second
license pursuantto New York City Department of Consumer Affairs when
the carwa s sold the Court refused to enforce the sales contract

pursuant to C.P.L.R. § 3015(e).

[H] Extended Warranties

In Collins v. Star Nissan exlix plaintiff purchased a 2009 Nissan
GT- R and additional services including a seven year/100,000 mile
extended warranty. After taking delivery of the vehicle the dealer
demandedanadditional$10,000forcoverageundertheextendedwarranty
plan;breachofcontractfound); Goldsberryv.MarkBuickPontiacGMC cl

the Court noted that plaintifafutomodudglt aadusaec
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Smart Choice 2000 ° extended warranty, only | at e

choice was very smart “. Distinguishing Barthl
LLC®" [ which offered “ a tempting peg upon whi ct
its robe “ ] t he Qooplamtffintheamouwht$1,119.00 [

cost of the worthless extended warranty ] plus 9% interest.

[l Used Car Lemon Law: G.B.L. § 198 -b

New York State’ s Used Car Lemonb]J]Law [ G. B. L
provides limited warranty protection for used cars costing more than
$1,500 depending upon the number of miles on the odometer
[ e.g., 18,000 miles to 36,000 miles a warranty

or 4,000 miles “, 36,000 miles to 80,000 mil es

(o)}

60 days or 3, 000 ®0,000aslesto10®,008 milesawarranty

“ for 30 days or 3,000 miles *“ ]. See Snider
Inc. “" (damages increased to cover not only $435 for transmission

repairs but $93 for spark plugs and $817.16 for repairs to fuel pump

module); Franc s v. Atlantic Infiniti, Ltd., 64 AD3d 747 (2d Dept.

2009)( * the plaintiff made a prima facie show
reasonabl e opportunity to correct defects to t
engine...thelnfinitiwasoutofservicefor44daysduringthewarranty

period as a result of repairs Atlantic made to

“; summary judgment for plaintiff on liability

243



Quiality Used Cars, Inc. clii( defective 1978 Chevy Malibu returned
within thirty days and full refund awarded )].
Used car dealers must be given an opportunity to cure a defect

before the consumer may commence alawsuitenforcing hisorherrights

under the Used Car Lemon Law[ Kassim v. East Hills Chevrolet v (used
car purchaser failed to give dealer an opportunity to cure alleged
defects; complaint alleging violation of GBL 198 - adismissed); Milan
v.Yonkers Avenue Dodge, Inc. v (dealermusthave opportunitytocure

defects in used 1992 Plymouth Sundance ) ].

1] Preemption

TheUsedCarLemonLawd oesnotpreemptotherconsumer protection
statutes [ Armstrong v. Boyce ™ 7including the UCC [Diaz v. Your
Favorite Auto, 2012 WL 1957750 (N.Y. Civ. 2012)], does not apply to
used cars with more than 100,000 miles when purchased Mi andhasbeen
applied to us ed vehicles with coolant leaks [ Fortune v. Scott Ford,
Inc. M ], malfunctions in the steering and front end mechanism |
Jandreauv.LaVigne °x " Diazv.AudiofAmerica,Inc. ¢k 1,stallingand

engine knocking [ Ireland v. J%' Fvibaiions) Sal es, |

Williamsv. PlanetMotor Car, Inc. cdi 1 *“ vehicle would not st
the * check engine * |light was on *“ [ DiNapol:i
Inc. ™" ] and mal functioning “ flashing data commu
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“ | Felton v. Worl & Tl ads €abstr warbmaybe a

challenged in a special proceeding [ C.P.L.R. 7502 ][ Lipscomb v.

ManfrediMotors ™ ] and “ does not necessarily preclud:
commencing a subsequent action provided that the same relief is not

clxvi

soughtinthe litigation [ Feltonv. Wo rld Class Cars ]- InHurley

v. Suzuki, New York Law Journal, February 3, 2009, p. 27, col. 1 (

Suffolk District Court 2009 ) the Court held arbitration was not a

precondition to a used car Lemon Law | awsuit |
situation withrs ‘newhicah sets up mandatory arhb
creates liability for the manufacturers; used cars are sold by a much

more diverse universe of entities. The corner
may not have the resources or wherewithal to implementan arbitration

system which comports with the requirements of Federal and New York

State Law “ ].

2] Damages

Recoverable damagesinclude the return of the purchase price and
repair and diagnostic costs [ Nelson v. Good Ground Motors, 2013 WL
518679(N.Y. A.T.2013)(damagesawardedtocovercostsofwindowrepairs
of $446.42 to be reduced by $100 deductible in warranty); Williams v.
PlanetMotorCar, Inc. cvi Snider v. Russ’'s Auto Sales, |

3d 133(A)(N.Y.A.T. 2010)(“one week thdusedr he he
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vehicle...he began experiencing problems with the transmission and
fuelpumpmodule....thattomakethe necessaryrepairstothevehicle,

he had paid $435forthe transmissionrepairs, $93 for new spark plugs
and$897.16torepairthefuelpumpm odule...damagesof$93and$897.16
allowed); Sabeno v. Mitsubishi Motors Credit of America, 20 A.D. 3d

466, 799 N.Y.S. 2d 527 ( 2005 )( consumer obtained judgment in Civil

Court for full purchase price of $20,679.

interestonthe |l oan and prejudgment interest *
to pay [ and also refused to accept return of vehicle ]; instead of

enforcing the judgment in Civil Court the consumer commenced a new

action, two claims of which [ violation of U.C.C. § 2 -717and G. B.L.

8§ 349 ] were dismissed )] and attorneys’
[ Francis v. Atlantic Infiniti, 34 Misc. 3d 1221(A) (N.Y. Sup.

2012)(attorneysfees of $27,824.50 awarded); Diaz v. Audi of America,
50A.D.3d728(2dDept.2008)(afternonjurytriald efendantliable
onbreachofwarranty andviolationof GBL 198 - bandplaintiffawarded
damages of $16,528.38 and $25,000 in attorneys fees; on appeal

attorneys increased to $7,500 for initial attorney and $22,500 for

trial attorney )].

[J] Warranty Of Ser  viceability: V.T.L. § 417

Used car buyers are also protected by Vehicle and Traffic Law 8
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417 [ “ VTL 8 417 *“ ] which requires used car dee
and deliver a certificate to buyers stating that the vehicle isin
condition and repair to render, under normal use, satisfactory and

adequate service upon the public highway at the time of delivery. V&T

§ 417 is a non - waiveable, nondisclaimable, indefinite, warranty of
serviceability which has been liberally constr ued [ Barilla v. Gunn
Buick Cadillac - GNC,Inc. ™ :Ritchie v. Empire Ford Sales, Inc. chix

(dealerliable for Ford Escortthatburns up 4 %2 years after purchase

); People v. Condor Pontiac ¢k (used cardealerviolated G.B.L. § 349
andV.T.L.8417infailingto di sclose that used car was *“
used principally as a rental vehicle *“; “ 1 n ad:c¢

) 15 NYCRR 88 78.10(d), 78.11(12), (13)...fraudulently and/or

illegally forged the signature of one customer, altered the purchase

agreements of four customers after providing copies to them, and
transferredretailcertificatesofsaletotwelve(12)purchaserswhich

did not contain odometer readings...( Also ) violated 15 NYCRR 8§

78.13(a) by failing to give the purchaser a copy of the purchase

agreement in 70 instances ( al/l of these are dit
recoverabledamagesincludethereturnofthepurchasepriceandrepair

and diagnostic costs [ Williams v. Planet Motor Car, Inc. chod 1,

[K] Repossession & Sale Of Vehicle: U.C.C. 89 - 611(b)
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clxxii

In Coxallv.CloverCommercialsCorp. ,theconsumerpurchased

a “ 1991 model Lexus automobile, executing a Se

I nstall ment Contract. The cash price on t he
against which the Coxalls made aof $ashi98owbpa)
After the consumers stopped making payments because of the vehicle

experienced mechanical difficulties the Lexus was repossessed and

sold. In doing so, however, the secured party failed to comply with

UCC.89 -611(b) whi ch r eq urleaseableauthénticated

notification of disposition ‘' to the6ld(dbtor *

“ the sale must be commercially reasonabl e

awarded offset by defendant’s breach of contreé

[L] Worecked Cars

In Jung v. The Major Automotive Companies, Inc. chodii 3 class of

40,000 car purchasers charged the defendant wi

purchas(ing) automobiles that were wrecked
accidents, had them repaired and sold them to unsuspecting

consu mers...purposely hid the prior accidents from consumers in an
attempttoselltherepairedautomobilesatahigher price foraprofit

“. The parties jointly moved for preliminary &

settlementfeaturing (1) a$250 credittowards the pur chaseofanynew

or used car, (2) a 10% discount for the purchase of repairs, parts or
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services, (3) for the next three years each customer who purchases a

used car shall receive a free CarFax report and a description of a

repair, ifany and (4) training o f sales representatives *“
a car’s maintenance history *, (5) projected
million, (6) class representative incentive award of $10,000, and (7)

$480,000 for attorneys fees, costs and expenses. The Court

preliminarily certifie d the settlement class, approved the proposed

settlement and set a date for a fairness hearing.

[M] Inspection Stations

In Stiver v. Good & Fair Carting & Moving, Inc. kv the

plaintiffwasinvolvedinanautomobileaccidentandsuedanautom obile

inspection station for negligentinspection of one ofthe vehiclesin

t

S

the accident. I n finding no |liability the Cour

public policy we are unwilling to force inspection stations to insure
against ricks * the amo umaynotenbwandcancotcorttrdl,e y

and as to which contractual limitations of liability [ might ] be

ineffective *...1f New York State motor vehi
become subiject to liability for failure to detect safety - related
problems in inspected ¢ ars, they would be turned into insurers. This

transformation would increase their liability insurance premiums and

the modest cost of a State - mandated safety and emission inspection (
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$12 at the time of the inspection in this case ) would inevitably

increa se “ ).

[N] Failure To Deliver Purchased Options

[O] Federal Odometer Act

InVasilasv.SubaruofAmerica, Inc. v (Pre - assemblytampering
to understate mileage covered by federal Od o me
recognized that the odometer plays a key role in the selection of an
automobile...consumers ‘rely heavily on the oc
index ofthe conditionandva | ue of a vehicle’...The Act 1is
protection statute which is remedial in nature and it should

therefore...be |liberally construed to effectue

[5.1] Charities

See Strom, To Help Donors Choose, Web Site Alters How It Sizes
Up Charities, NYTi mes Online November 26, 201C
perhaps the largest online source for evaluating nonprofit groups,
recently embarked on an overhaul to offer awider, more nuanced array
of information to donors who are deciding which organizations they

mi ght hel p”).
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[6] Educational Services

clxxvi

In Drew v. Sylvan Learning Center Corp. parents enrolled

clxxvii

theirschoolagechildreninaneducationalservices programwhich
promised “ The Sylvan Guarantee. Ydlaastorehi | d wi |l
full grade level equivalent in reading or math within 36 hours of

i nstruction or we'’'ll provide 12 additional houl
further cost to you “. After securing an $11,0

defendant’ s servi ces an dhrieeiwegekiy, onore haurh s ,

tutoring sessions the parents were shocked whe
of Education’s standards, it was concluded that
grade | evel requirements. As a result plaintiff

i n second grade

The Court found (1) fraudulent misrepresentation noting that no

evidence was introduced “ regarding Sylvan’s st
standards were aligned with the New York City
standards,orwhetherSy lvanhadanysuccesswithstudentswhoattended

New York City public schools *“, (2) wviolation
v. Hambric i Cambridge v. Telemarketing Concepts chix  and People

v. McNair  * in that

“ defendant deceived consumers. . . byserycear ant eei
woul d i mprove her children’s grade | evels and
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its standards were aligned with t Board of E
and (3) unconscionability [ “ There is absol ut
consumerinterestedinimprovingherchild ren’s academic status
not be made aware, prior to engaging Sylvan’s
services cannot, with any reasonable probability, guarantee academic
success. Hiding its written disclaimer within the progress reportand
diagnostic assessment i's unacceptable “ ] See al so: Al
University ' (failing to deliver computer programming course for
beginners ).
[7] Food

[A] Coloric Information

In New York State Restaurant Association v. New York City Board
of Health ' restaurant owners challenged constitutionality of New
York City Health Code Section 81.50 ( “ Regul a
requirescertainchainrestaurantsthatsellstandardizedmealstopost
coloric content information on their menus and on their menu boards
“. The Court found that Regulation 81.50 is not
Nutrition,LabelingandEducationAct(NELA)andisreasonablyrelated
the New York City’s interest in reducing obesit
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evidence that...peopl e tend to underestimate the calorie content of
restaurant foods...that many consumers report looking at calorie
information on packaged goods and changing their purchasing
habits...that, aftertheintroduction of mandatory nutritionlabeling
onpackagedfo ods,food manufacturersbegan to offerreformulated and
“nutritionally i mpr esuggeabtingthgicorsumerdemandfor

such products is promoted by increased consumer awareness of the

nutritional content of available food options

[B] Nutritio  nal Value

See e.g., Pelman v. Mc™¥ n(anlsrdpresentatiorop .
nutritional value of food products ); “®¥|(man v.

In their (complaint) Plaintiffs list a number of specific

advertisements which they allege to comprise the nutritional scheme
that i s the subject of this Iitigation. Pl aint
cumul ative effect’” of these representations we

mar keting scheme that misleadingly conveyed,
consumer .. .that Def enmauhitiousshedthyandsn s
consumed easily every day without incurring any detrimental health

effects’ ... As the court held in Pel man |V, an
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schemeis actionable under GBL 349"; class certification denied); See

also Elliot & Jacob sen, Food Litigation: The New Frontier, New York

Law Journal, July 8, 2010, p. 4 (“there has be

in |litigation involving allegations of purport

heal th c¢cl ai ms”’ i n | abeling and advertising”).
[C] Retail Packaging: Ex cessive Slack Fill

InWaldman v. New Chapter, Inc., 2010 WL 2076024 (E.D.N.Y. 2010
) the Court found that plaintiffs stated claims for the violation of
GBL 88 349, 350 arising from defendant’s use of
“ packagi nng2009,Plaimtiff purchased a box of Berry Green, a
‘ Spoonabl eFoWhadl‘'e.. . Berry Green comes in a box

inches tall...The box contains a jar that is 5 5/8 inches tall...And

the jaritselfis only half - filled with the product...(GBL 349 cla im
stated in that ) Defendant’'s packaging i s * mi:¢
of this motion. .. Plaintiff alleges that that

falseimpressionthattheconsumerisbuyingmorethantheyareactually

receiving and thus suffihaitenthley pplckads ntg wa:
mi sl eading in a material way “. I n addition, p
claim for violation of GBL 350.

“ As an initial matter ( GBL 350 ) expressly de

“ to include * | abeling ‘. Thus the sdeohute in
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a product’s package. I n addition...excessive sl
for false advertising ( see Mennen Co. v. Gillette Co., 565 F. Supp.

648, 655 ( S.D.N.Y. 1983).

[D] A Al |l Nat‘ur al

In Weiner v. Snapple Beverage Corp., 2011 WL 196930 (S.D.N.Y.
2011) (“This case concerns whether defendant’' s |
juice drinks as ‘“All Natwural’', despite their ingc

cornsyrup (HFCS)was misleadingtoconsumers...ltisundisputedthat

Snapple disclosed the use of HFCS on its beverages’' ingr
l'ists. .. Snapple represents that it ‘“no | onger
containing HFCS and | abeled as ‘“All Natural?’
to present reliable evidence that they paid a
“ Al | Nat urbel(andhenze have failed to prove they suffered a

cognizable injury under GBL 349)").

[8] Franchising [ Emfore Corp. v. Blimpie Associates, Ltd., 51 A.D.

3d434(1 ' Dept.2008)(franchisee stated claim of violation of GBL
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683 and 687 ( Franchise Act ) asserting oral mi sreprese
I ndeed, by requesting franchisees to disclose
representatives made statements concerning the financial prospects

for the franchise during the sales process, franchisors can

effectivelyroot outdishonestsalespersonnelandavoidsalessecured
byfraud.However,defendant,indirectcontraventionofthelaudatory

goal it claims to be advancing, is asking this Court to construe the

representations made by plaintiffisthe questionnaireasaw aiver of
fraudclaimsSuchwaiversarebarredbytheFranchiseAct.Accordingly,

defendant’ s attempt to utilize the representat

ve rejected “; Dbreach of contract and fraud cl

[9] Homes, Apartments And Co - Ops

[A] Home Improvement Contracts & Frauds: G.B.L. 88 771, 772

G.B.L. 8 771 requires that home improvement contracts be in
writing and executed by both parties. The provisions of GBL 771 have
been held to not applryacitt d arhe ncgopinteeri ng servic
Velasquezv.Laskar vy Afailuretosignahomeimprovementcontract
meansitcannotbeenforcedinabreachofcontractaction[Precision
Foundations v. Ives choovi - Consigliere v. Grandolfo choovii (-« T h e

statute’s pl ai n poprotpcohengeowners from unscrupulous,
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venal home improvement contractors. It protects the consumer, by,
among other things, requiring a written contract containing specific
language and items to be included, including certain rights to the

h o me o wn danme improvement contract not enforced; no quantum

clxxxviii

meruit);cf:Kitchen&BathDesignGalleryv.Lombard (“whil e the

failure to strictly comply with (GBL) 771 barsrecovery underanoral

home i mprovement contract, ‘such failure does
for compl eted work under principals of quantum
a court may overlook the absence of a written contract to protect
consumers.InCristillov.CustomConstructionServices,Inc. chooix  the
Court stated “ the question then diesiothismes how t
case and whether the Builder can use its provisions as a sword rather

than a shield...Article 36 of the (GBL ) is at its heart a consumer
protectionlaw.Sanctionsmaybeimposedonbuildersbutnothomeowners

for non - compliance. Underlying GBL Section 771 is a legislative
concernthatthemyriadproblemswhichmightariseinhomeconstruction
orremodelingworkneedtobeclearlyspelledoutinawrittencontract

signed by the homeowner and contractors...The court funds it would (

mot)bei ntheinterestofjustice...toallowthedefendanttobenefit

from his failure to comply with the requirements of the ( GBL ) by

retaining the entire amount he has received *“

G.B.L.8772provideshomeownersvictimizedbyunscrupuloushome

improvementc ontractors [ who make *“ false or fraud
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statements “ ] with statutory damages of $500. 0
fees and actual damages [ Udezeh v. A+Plus Construction Co. ¢

statutory damages of $500.00, attorneys fees of $1,500.00 and actual

damages of $3,500.00 awarded ); Garan v. Don & Walt Sutton Builders,

Inc. ¢ (construction of anew, custom home falls within the coverage

of G.B.L. 8§ 777(2) and not G.B.L. § 777 -a(4))].

[1] Solid Oak Wood Door

See Ferraro v. Pe CompdngNelarkeawJournal,
February 15,2011, p. 15(N.Y. Civ. 2011)(what does the term oak wood
doormean?Itmeansasolidoakwoodandnotaveneeroakdoor. Defects

in the door “di mini shed the value of the door

[A.1] Home Inspections

InCarneyv. Coull Building Inspections, Inc. it the home buyer
all eged that the defendant | icensed home inspec:
a defective heating system “* which subsequent/
new “ heating unit at a cost of ®$&&,4008e06ntaal:
pointed out in the report that the hot water h
and “ has run past its |ife expectancy “. I n fi

the Court noted that although the defendant’ s d
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to the $395.00 fee paid [ See e.g., Ricciardi v. Frank d/b/a/
InspectAmerica Enginerring,P.C. exciit— (civil engineer liable for
failing to discover wet basement )] and no private right of action

existed under the Home Improvement Licensing Statute, Real Property

Law 12 - B, the plaintiff did have a claim under GBL 349 because of
defendant’s “ failure...to complyB Wi tbhhy RPL Art
i ncluding important information on the contrac
i nspector’s |licensing information *“.

In Mancuso v. Rubin XV the plaintiffs ret ained the services of

a home inspector prior to purchasing a house and relied on the
i nspector’s report stating “ no ‘' active ter mi
was apparent 7" but disclaimed by also statincg

i nspection certifi cat i oawarfantywaagudrantythad t

there are no termites “ and its |liability, if a
to the $200 fee paid for those services “. Aft
plaintiffs claimthey discovered “ extensive t

water damage which ca used the home to uninhabitable and necessitated
extensive repair “. The Court found no gross n:

limitedcontractualdamagestothe$200feepaid.Asforthehomeowners

the complaint was dismissed as well since no misrepresentations wer e
made and the house was sold “ as is “ [ see Si.t
Estate Services Inc. o]
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[B] Home Improvement Contractor Licensing: C.P.L.R. § 3015(e);

G.B.L.Art. 36 -A;RCNY 82 -221; N.Y.C.Administrative Code § 20 - 387,
Nassau County Administrativ eCode 8§21 -11.2
Westchester County Code 863 - 319

Homeowners often hire home improvement contractors to repair or
improve their homes or property. Home improvement contractors must,
atleast,belicensedbythe DepartmentofConsumerAffairs ofNewYork
City, Westchester County, Suffolk County, Rockland County, Putnam
County and Nassau County if they are to perform services in those
Counties[C.P.L.R.83015(¢e)][ see Marracciniv. Ryan oxevi (violation
ofWestchesterCountyCodeprohibitingcontr actingworkinanameother

than thatto which alicense was issued authorizes fines but does not

bar “bringing a suit under a contract entered
name”): see Peopl &"iy(notiBythediférencesbetweenNYC
Administrative Code 20 - 386 and Nassau County Administrative Code
21-11.1.7 ( “ there is no requirement wunder h
i mprovement ordinance that the People plead or
“* of the premises did actually reside at or i

place wher e the home improvement was performed in order to maintain
l' iability under the ordinance “ )]
Shouldthe homeimprovementcontractorbe unlicensed hewillbe

unable to sue the homeowner for non - payment for services rendered |
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Flax v. Hommel i (¢« Sjince Hommel was not individua
pursuant to Nassau County Administrative Code 8§ 21 - 11.2 at the time

the contract was entered and the work performed, the alleged

contract...was unenforceable “ ); CLE A% ociat
(N.Y.C.Ad ministrative Code § 20 -387; “ 1t is undisputed t
CLE...did not possess a home improvement license at the time the

contract allegedly was entered into or the subject work was

performed...the contract at i ssue concerned * h
Court no tes that the subject licensing statute, 820 - 387, must be
strictly construed “ ) (Go'l @athamovw.ghayl ai mant i n

expenses for repairs to the premises, none of the repairs were done
byalicensedhomeimprovementcontractor...(G.B.L.art36 - A;6 RCNY

2- 221). It would violate public policy to permit claimant to be

rei mbursed for work done by an unlicefBtated cont
General Remodeling Contractors, Inc v. Inderdai Baijnauth celceil

salesmen do not have to have a separate license ); Franklin Home

Improvements Corp. V. 687 6 ™ Avenue Corp. " ( home improvement

contractor |licensing does not apply to commerci
legislative purposeinenacting[ CPLR3015(e)]wasnottostrengthen
contractor’s rights butsumeos byskifting the burden o n

fromthe homeownertothe contractorto establishthatthe contractor

rn

was |icensed “ ); Altered Str uc% §comtractot nc. v.

unable to seek recovery for home i mprovement v
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showing that it was lice nsed “ ); Routier®v(. “WaTl hdee ctko me
Improvement Business provisions...were enacted to safeguard and
protect consumers against fraudulent practices and inferior work by
those who would hold themselves out as home improvement contractors
“ ); Col wo.Crovwnbeating&Cooling,Inc. i (- Wi thout a show
ofproperlicensing,defendant(homeimprovementcontractor)wasnot
entitled to recover upon its counterclaim ( to recover for work done
) “ Cudahy ' @olitceecedhomeimprovementcontract orunable
to sue homeowner in Small Claims Courts for unpaid bills ); Moonstar
Contractors, Inc. v. Katsir ceviil(license of sub - contractor cannotbe
used by general contractor to meet licensing requirements )].
Obtaining a license during the p erformance of the contract may
be sufficient [ Mandioc Developers, Inc. v. Millstone X 1 while
obtaining a license after performance of the contract is not
sufficient] B&F Bldg. Corp. V. Liebig “w( * The legislative
purpose...was not to strengthen contractor s rights, but to ben
consumers by shifting the burden fromthe homeownertothe contractor
to establish that the contractor is |licensed *
CLE Associates, Inc. v. Greene, coxi 1.
Licenses to operate a home improvement business may be denied
based upon m isconduct [ Naclerio v. Pradham cexi (o« . testimony w

not credible...lack of regard for a number of its suppliers and

customers...Enterprises was charged with and pleaded guilty to

262



violationsofRocklandCountylawinsofarasitdemandedexcessivedown
pay ments from its customers, ignored the three - day right - to - cancel
notice contained in its contract and unlawfully conducted business

under a name other than that pursuant to which

[C] New Home Merchant Implied Warranty: G.B.L. § 777

G.B.L.8777provides,amongotherthings,forastatutoryhousing

merchant warranty ~ °*  for the sale of a new house which for

(1) one year warrants “ the home will be free
failure to have been constructed in a skillful ma nner “ and for (2
two years warrants that “ the plumbing, electri

and ventilation systems of the home will be free from defects due to

afailure by the builderto have installed such systems in a skillful

manner “ and for (s3varrardgsi x year
“ the home will free from materi al defects “ |
Bloomingdale Village Corp. cxV ( preach of housing merchant implied

warranty claim regarding defective tub sustained; remand on damages

)]

InFarrellv.LaneResidential, Inc. «V aft  erasevendaytrial,
the Court found that the developer had violated G.B.L. 8§ 777 -a
regarding “ defects with regard to the heating

improperconstructionplacementandinstallationoffireplace;master
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bedroom;carpentrydefectsspecifical lyinthekitchenarea;problems
with air conditioning unit; exterior defects and problems with the

basement such that the home was not reasonably tight from water and

seepage “. With respect to damages the Court f
cure the defects was $35,952.00. Although the plaintiffs sought

damages for the *“ stigma ( that ) has attached
Putnam v. State of New York Vi ] the Court denied the request for a

failure to present * any comparable mar ket dat

[C.1] Exclusion Or Modification

The statutory “ Housing Merchant I mplied War
or modified by the builder of a new home if the buyer is offered a

l i mited warranty that meets or exceeds statutor

v.Lane Residential,Inc. cowil  (Limited Warrantynotenforcedbecause
“ several key sections including the name and
warranty date and builder’s Iimit of total | i &

completed )].

[C.2] Custom Homes

The statute may not apply to a * custom home “ [ Se

Corporation v. Ciocca cowii -« Supreme Court correctly de
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charge the jury with the statutory new home warranty provisions of (
GBL) 777 - a. Since the single - family home was to be constructed on

property  owned by the Devereauxs, it falls within the statutory

definition of a custom home contained in (
Consequently, the provisions of (GBL ) 777 - a do not automatically
apply to the parties’ contract “ )]. “ While t
implie dwarrantyunder(G.B.L.8777 - a)isautomatically applicable

to the sale of a new home, it does not apply to a contract for the

construction of a * custom home ‘, this is, a s
to be constructed on the purchaseharpgv.own pr ope
Mann®®* ] and, hence, an arbitration agreement in a construction

contract for a custom home may be enforced notwithstanding reference

in contract to G.B.L. § 777 - a [ Sharpe v. Mann e,

[C3] AAs I so Clauses

This Housing Merchant Implied Warranty ca n not be repudiated by
“ an ' as is ‘ clause with no warranties “ [ Z)
Corporation Development Pinewood Manor i (* pDefendant attemp
to... Modify the Housing Merchant | mplied Warr a
as 1 s provision i mtUntee(GBG.rSF&E& me -b) the

statutory Housing Merchant Implied Warranty may be excluded or

modified by the builder of a new home only if the buyer is offered a
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limited warranty that meets or exceeds statutory standards [ Latiuk
v.FaberConstructionC o.,lnc. I -Fumarelliv.MarsamDevelopment,

Inc cexxiii ]

[C.4] Timely Notice

The statute requires timely notice from aggrieved consumers
[seeReisv.CambridgeDevelopment&ConstructionCorp. coxv (judgement
of $2,250 for new homeowner claiming d amage from water seepage
affirmed; although plaintiff failed to give written notice within
applicable period defendant admitted actual notice of the condition
“and in fact di spatched staff to investigate pl @
Finneganv. Hill cov -« A lughtthe notice provisions of the limited
warranty were in derogation of the statutory warranty ( see ( G.B.L.
8 777 - b(4)(g)) the notices of claim served by the plaintiff were
nonetheless untimely “ ): Bé&npbaenvi fBossbrea
of warranty clai m that defendant contractor failed *
shinglesusedinthe construction...(And)add sufficienttopsoil to
the property “; failure “ to notify...of these
GB.L.§777 -a(4)(a) “ ); Rosen v. WatermiI Develo
( notice adequately alleged in complaint); Taggartv. Martano coxuviil—

failure to allege compliance with notice requirements ( G.B.L. §

777 - a(4)(a))fataltoclaimforbreachofimpliedwarranty); Solomons
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v. Greens at Half Hollow, LLC, 26 Misc. 3d 83 ( 2d Dept . 2009 ) ( -
Pursuant to the provisions of the limited warranty, plaintiff could
notmaintaintheinstantactioninsofarasitwasbasedonthelimited
warrantysincehefailedthedefendantwithnoticeofclaimidentifying

theallegeddefect,withintheti me required by said warranty
v.Liberatore coxix (« prijor to bringing suit ( plaintif

defendant with a written notice of awarranty claim for breach ofthe

housing merchant i mplied warranty *“ ); Randaz:z
Zylberberg ““** (defenda nt waived right “ to receive wri
pursuantto (G.B.L. § 777 -1(4) (a) “ ).

[C.5] Failure To Comply
There appears to be a difference between the Second and Fourth
Departments as to the enforceability of contracts which
fail to comply with G.B.L. 8 771. In TR Const. v. Fischer, 26 Misc.
3d 1238 ( Watertown City Ct. 2010 ) the Court refused to enforce an
improvement contract which did not comply with G.B.L.
8 777 noting that “ The contract here | acks se

including 8§ 771(1)d)’" s required warning that an unp

have a mechanic’s |ien against the owner

S prop:
subsection (1)(e)’s notice that contractors mt
pre-compl eti on payments in accordance withk New Yc

ot her steps to protect the money prior to comp
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Trificana v. Carrier coxi the Appellate Division Fourth Department
held that compliance with the cure provisions of GBL 777 -ad)(a)is
not a condition precedent to the assertion of a cause of action for
breach of warranty.

Several Second DepartmentcasesincludingWowaka& Sons, Inc. v.

Pardell,242AD2d1(2dDept.1998)appeartoallowpartialcompliance

with GBL 8 771. I n Wowaka the Court hel dcts hat wh
are generally unenforceabl e’ invalidating the
amount to over kil because violation of a st :

renderacontractunenforceable onlywhenthe statute soprovides...(

GBL Article 36 -A ) ‘"does not e x pateghatcdntyactseich

are not in strict compliance therewith are unen
8 771 provisions omitted were i mmaterial to th
However,morerecently,someCourtsintheSecondDepartmenthavetaken

a different positio n. In Board of Managers of Woodpoint Plaza
Condominiumv.WoodpointPlazaLLC,24Misc.3d 1233 (Kings Sup.2009

) the Court held that “ Upon review of the offe
warranty set forth herein does notinclude either a claims procedure

for theowner,anindicationofwhatthewarrantorwilldowhenadefect

arises, or a time period within which the warrantor will act. As the

limited warranty included in the offering plan fails to meet the

standardsprovidedinGBL 8777 - b(4)(f)and(h)the defendantsmaynot

rely on the exclusion of the statutory housing merchant implied
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warranty found in the offering plan *“.

[D] Movers, Household Goods: 17 N.Y.C.R.R. §814.7

cexxxii

In Goretsky v. %2 Price Movers, Inc claimant asserted that

a mover hired to trans port her household goods “ did n¢
at time promised, did not pick - up the items in the order she wanted

andwhen she objected (the mover ) refused to remover her belongings

unl ess they were paid in full “. The €ourt not
effective regul ations of movers. “ The biggest c
refusetounloadthehouseholdgoodsunlesstheyarepaid... Thecurrent

system is, in effect, extortion where customers sign documents that

they are accepting delivery without compla int solely to get their

bel ongings back. This situation is unconsci ona

a violation of 17 N.Y.C.R.R. §8 814.7 when the mo

the entire shipment *, violations of G.B.L. 8§ 3.

tounloadthe hous ehold goods and hold them hostage
practice “ and a failure to disclose relevant

contract and awarded statutory damages of $50.00.

Seealso: Freyv. Bekins VanLines, Inc. cooiii -« Broadly stated
PlaintiffsclaimthatDefend antsareengagedinapatternandpractice
of quoting lower shipping prices than those ultimately charged -a

practice referred-btad lasng'’| ocevs {twitmiee interd of
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charging higher amounts. Defendants are also accused of overcharging
their custom  ers (for) a variety of add - on services, including fuel
supplements and insurance premiums on policies that Defendants are
all eged never to have obtained”; GBL 349 and A

breach of contract).

[E] Real Estate Brokersdé LicedBes: R.P.L. A

InOlukotunv.Reiff coxxiv - theplaintiffwantedtopurchasealegal
two family home but was directed to a one family with an illegal
apartment. After refusing to purchase the misrepresented two family
home she demanded reimbursement of the $400 cost of the home
inspection. Finding that the real estate broker violated the
competency provisions of R.P.L. § 441(1)(b) ( a real estate broker
should have “ competency to transact the busine:
insuch amanner as to safeguardt he interests of the public

Courtawarded damages of $400 withinterest, costsand disbursements.

[F] Arbitration Agreements: G.B.L. § 399 -C

In Baronoff v. Kean Development Co., Inc. oV the
petitioners entered into construction contracts with respondent to

manage and direct renovation of two properties. The agreement
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contained an arbitration clause which respondent sought to enforce

after petitioners terminated the agreement refusing to pay balance
due.RelyinguponRagucciv.Professional ConstructionServices coxovt

the Court, in *“ a case of first Iimpressioan “, foc
barred the mandatory arbitration clause and, further, that

petitioners cl ai ms wer e nolfedgralfebdratipntAeed by t he
[ While the (FAA) may in some cases preempt a state statute such as

section399 -c¢c, it may only do so in transactions ‘ a

]

[G] Real Property Condition Disclosure Act: R.P.L. 88 462 - 465

With some exceptions [ Real Property Law § 463 | Real Property
Law 8 462 [ “ RPL “ ] requires sellers of resi
to file a disclosure statement detailing known defects. Sellers are
not required to undertake an inspection but must answer 48 que stions
about the condition of the real property. A failure to file such a
disclosurestatementallowsthebuyertoreceivea$500creditagainst
the agreed upon price at closing [ RPL 8§ 465 ] . A seller who files
such a disclosure st at e meleotlyfdravslifulailule be | i ab
to perform the requirements of this article. For such a wilfull
failure, the seller shall be liable for the actual damages suffered

by the buyerin addition to any other existing equitable or statutory

271



relief “ [ RPL 465(2) ]

Not withstanding New York’s adherence
emptor [unless fraud is alleged coxxvii 1 in the sale of
and imposed no liability on a seller for failing to disclose
i nformation regarding the premises when
le ngth, unless there is some conduct on the part of the seller which
constitutes active ¢EOHc ehere hagerbeen two
significant developments in protecting purchasers of real estate.

First, as stated by the Courts in Ayres v. Pres sman““™*  and

cexl

Calventev. Levy any misrepresentations in the Property Condition

Disclosure Statementmandated by RPL 462 provides a separate cause of

t

t

o

real

he

P

he

e s

-
C

action for defrauded home buyers entitling pl ai

actual damages arising out of the mater ial misrepresentations set

forth on the disclosure form notwithstandi

contained in the contffP4ct of sale *

Second, the Court in Simone v. Homecheck Real Estate Services,

cexlii

Inc. , hel d t hat “ when a seller makes @

a Disclosure Statement, such a representation may be proof of active
concealment...theallegedfalserepresentationsbythesellersinthe

Disclosure Statement support a cause of action alleging fraudulent
misrepresentation in that such false represent

ations may be proof of

active conceal ment
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[Hl Warranty Of Habitability: R.P.L. § 235 -b

Tenants in Spatz v. Axelrod Management Co. cexlii— and coop owners

inSeecharinv.Radford CourtApartmentCorp. cexiv proughtactionsfor

damages done to their apartments by the negligence of landlords,
managingagentsorothers,i.e.,waterdamagefromexternalorinternal

sources. Such a claim may invoke Real Property Law 8§ 235 -b [ * RPL 8
235-b “ ] , a statutory warranty of habitability
lease “ that the premises...are fit for hwbman ha
“ has provided consumers with a powerful remedy
to maintain apartments in a decenf® dndmapbl e cc
be used affirmatively in a claim for property dama ge®™™ orasa

defense in a landlord’s actiC"h .Remzaoverabepai d rent

damages may include apartment repairs, loss of personal property and

discomfort and disruption coxivii
[l] Duty To Keep Rental Premises In Good Repair: M.D.L. § 78.
In Goode v. Bay Towers Apartments Corp.  “™  the tenant sought

damagesfromhislandlordarisingfromburstwaterpipesunderMultiple
Dwel ling Law 8 78 which provides that “ Every mu
be kept in good repair “. The Court raspppad i ed t h.

loquit ur and awarded damages of $264.87 for damaged sneakers and
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clothing, $319.22 for bedding and $214.98 for a Playstation and

joystick.

[J] Roommate Law: RPL §235 -F

See Decatrel v. Metro Loft Management, LLC, 30 Misc. 3d 1212(A)

(N.Y. Sup. 2010)(violation of Roommate Law, RPL 235 -f;
Pl aintiff alleges that defendant required her *-
fee and $250 administration fee in order to occupy a three - bedroom

apartment...Plaintiffclaimsthatheroccupancyoftheapartmentwith

Ms. Pena (the roommate), the existing tenant of the apartmentwas in

accord with the existing lease and would have been legal under the

Roommate Law. Plaintiffassertsthat,consequently, thefeesassessed
wereinimproperrestrictiononoccupancyinviolatio nofthatlawand

that she was damaged thereby”).

[K] Lien Law article 3 -A

InlppolitovTJCDevelopmentLLC @ homeownersterminatedahome
improvement contract, were awarded $121,155.32 by an arbitrator and
commenced alLien Lawarticle 3 - Aclass action against the contractor

TJC and its two principals. Plaintiff’> s claim ac

on the grounds of res judicata based upon the
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However, as a matter of first impression, the court held that the

homeowner s, “ be n efthetwst@eateddwopearationofLien
Law § 70" had standing to asserta Lien Law Article 3 - Aclaimagainst
TJC's officers or agents alleging an i mproper

pursuant to Lien Law 8§ 72.

L] Tenant’' s Attorney Fees

In  Casamento v. Jyarequi i the Appellate Division Second
Department held that a | ease providing for pay
attorney fees in action againsttenant triggered an implied covenant

in tenant’s favor to recover attorneys as pr ey

[10] In surance

A] Insurance  Coverage And Rates [ Gaidon v. Guardian Life
Insurance Co. & Goshen v. Mutual Life Insurance Co. ccfi
( mi srepresent at i onRnd - podketpgremiumpaynents(forlife
insurance policies ) would vanish within a stated period of ti me *
Tahir v. Progressive Casualty Insurance Co. cclit ¢ trial on whether

ano-fault health service provider’s claim for c
charges for an electrical test identified as Current Perception

Threshold Testing * is afaclochmimg Badleab|l e no
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William PennLife Ins. Co. ceiv.¢« Here, the subject insuranc
imposed a continuing duty upon the defendant to consider the factors

comprising the cost of insurance before changing rates and to review

thecostofinsurancerates atleastonceeveryfiveyearstodetermine

if a change should be made “ ); Monter v. Mass
Ins.Co. ““( mi srepresentations with respect to the
Premium Variable Life Insurance Policy *“ ); Sk
Fireand CasualtyCo. ““ ( mi srepresentation of the cove
buil der’”s risk “ insurance policy ); Brenkus v.
Co. “M (' misrepresentations by insurance agent as to amount of life
insurance coverage ); Makastchian v. Oxford Health Plans, Inc. colvi
(practiceofterminating healthinsurance policieswithoutproviding

30 days notice violated terms of policy and was a deceptive business

practice because subscribers may have believed they had health
insurancewhencoveragehadalreadybeencanceled); Whitfieldv.State
Farm Mutual Automobile Ins. Co. celix - ( automobile owner sues insurance

company seeking payment for motor vehicle dest

Court in general, and the Small Claims Part is particular, may

entertain ® insurance c livadisputesowvdrdowweiage)). n v o

B] Insurance Claims Procedures [ Shebar v. Metropolitan Life
InsuranceCo. “* ( “ Al l egations that despite promises
in its standard - form policy sold to the public, defendants made
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practi ce of investigatmg claims for long - term disability
benefits in good faith, in a timely fashion, and in accordance with

acceptable medical standards...when the person submitting the

claim...is relatively young and suffers fromar
causeo f action pursuant to ( G.B.L. ) & 349 “ ) ;
O’ T o o Ewald Art Associates, Inc. cki ¢« action by an art col

againstappraisershire by his property insurerto evaluate damage to

one of his paintings while on | oan *“; failure
reliance and actual or pecuniary harm ); Makuch v. New York Central

MutualFirelns.Co. chit —« yiolation of ( G.B.L. §8 349 fo
) coverage under a homeowner’'s policy for damag
tree struck plaintiff’s homeNeWwYoklLifes.qui st a v.
Co.cii ( « g] | egation that the insurer makes a |
inordinately delaying and then denying a claim without reference to

its viability “” may be said to fall within the

or deceptive practice *“ .3 Capi®unsuranceCof v . UV

( automobile insurance company fails to provide timely defense to

insured )].
[C] Provision OfIndependent Counsel I n Elacqua v. Physic
Reciprocal Insurers kv« El acqua | “ ) the Court held

theex istenceofcoveredanduncoveredclaimsgivesrisetoaconflict

of interest between and insurer and its insureds, the insured is
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entitled toindependent counsel of his or her choosing atthe expense

of the insurer “. Subsequen?® ytheCourt HRllowioggua | |
plaintiff to amend her complaint asserting a violation of GBL 349,

noted that “ the partial disclaimer | etter sen
insureds...failed to inform them that they had the right to select

independent counsel at defendants expense, instead misadvising that

plaintiffs could retain counsel to protecttheir uninsured interests

' at [ their ] own expense ‘. Equally disturbi
defendant continued to send similar letters to its insureds, failing

toinformthem oftheirrig hts, even after this Court’s pr
i n Elacqua | *. The Court held that “This thre

and conflict of interest between the insurer and the insured is the

precise evil sought to be remedied. .. Defendant
plaintiffs of this right, together with plaintiffs
undivided and uncompromised conflict - free representation was not

provided to them, constituted harm within the meaning of (GBL) 349".

[D] No Fault Reimbursement Rates . In Globe Surgical Supply v.

GEICO™ " a class of durable medical equipment [ DME ] providers

all eged that GEI CO “ violated the regulations |
YorkStatelnsurance Department...pursuanttotheno - faultprovisions
ofthelnsurancelLaw,bysystematicallyreducingitsreimbu rsementfor

medi cal equi pment and supplies...based on what
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prevailing rate in the geographic |l ocation of t
reasonabl e and customary rate for the item bil
certification the Court found that Globe had met all of the class

certification prerequisites exceptadequacy ofrepresentationsince,

inter alia , GEICO had asserted a counterclaim and as a result Globe

may be “ preoccupied with defenses unique to I

[E] No Fault Peer Review R eports [ Consolidated Imaging PC v.
Travelers Indemnity Co., 30 Misc. 3d 1222(A) (N
courtmustrejectthe peerreviewreport...asnotbeingreliable...In

addition, there are serious due process issues arising from the

practice of carriers suchasdefendantsoperatingthroughthird party

venders who select the peer repiewerwhand *‘ che
i nformation i s presented to the peer reviewer"’;
with interest, costs, disbursements and attorr

[F] Insurance BidRigging [InPeoplev.LibertyMutuallnsurance
Company,57A.D.3d378(1stDept.2008)theAttorneyGeneralasserted
claims of bid rigging in violation of the Donnelly Act [ GBL 340[2]

] which the Court sustained on a motheAtteorney o di s mi

General sued to redress | nj-uovgreignoterestirs guasi
securing an honest mar ketplace for al/l CONSUMmME
rigging *
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[G] Steering [ M.V.B. Collision, Inc. V. Allstate Insurance
Company*™™  (“ Mi d | sl and i sbodgshopaMid Istand and
Allstatehavehadalong - runningdisputeovertheappropriateratefor
auto - body repairs. Mid Island alleges that, as a result of that
dispute, Allstate agents engaged in deceptive practices designed to
di ssuade Allstate customers from having their cars repaired at Mid
|l sland and to prevent Mid Island from repairin

cars”; GBL 349 claim sustained)].

[11] Mortgages, Credit Cards And Loans

Consumers may sue for a violation of several f ederal statutes

which seek to protect borrowers, including the

[A] TruthInLending Act ,15U.S.C.A. 881601 -1665[TILA i ]

[ JP Morgan Chase Bankv. Tecl chx (« The purpose of the TII
ensure a meaningful disclosure of the cost of credit to enable

consumerstoreadily comparethe variousterms availabletothem, and

the TILA disclosure statement will be examined in the context of the

otherdocumentsinv olved “ ); Deutsche Bank Nat“%omal Tr

“ The Trwuth in Lending Act was enacted to ' as¢
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disclosureofcredittermssothat[consumers]willbeabletocompare

more readily the various credit terms available to [them] and avoid

the uni nformed use of credit *“...if the creditor
material disclosures required or the notice of the right to rescind,

the three day rescission period may be extended to three years after

the date of consummation of the transaction or unti | the property is

sold, whichever occurs first “ );“adqreftsalon v. CI
by bank to credit plaintiff’'s credit card after
refused to accept item purchased on Ebay; motion to dismiss claims

brought pursuantto TILAand Fai r Credit Billing Actand GBL Sections

701- 707 denied); Community Mutual Savings Bank v. Gillen cebodii
borrowercounterclaimsinSmallClaimsCourtforviolationof TILAand

is awarded rescission of loan commitment with lender and damages of

$400. 00; “ Trdtect®consumers ) from the inequities in their
negotiatingpositionwithrespecttocreditandloaninstitutions...(

TILA)requir(es) lendersto provide standardinformation asto costs

ofcreditincludingthe annual percentagerate, feesandrequiremen ts

of repayment...( TILA ) is liberally construed in favor of the

consumer ... The borrower is entitled to rescind
midnight of the third business day following the consummation of the

transaction or the delivery of the information and rescission forms

required ... together with a statement containing the material

disclosuresrequired... whicheverislater...The consumer can optto
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rescind for any reasons, or for no reason * );

Inc. v. Upton cehodv(mortgage lock -infe e agreements are covered by
TILA and RESPA; * There is nothing in the New
concerning lock - in agreements that sets out what disclosures are

requiredandwhentheymustbemade...Inkeepingwiththetrendtoward

supplying consumers with more information than market forces alone

would provide, TILAis meantto permita more judicious use of credit

by consumers through a * meaningful disclosure
would clearly violate the purpose behind TILAand RESPAto allow fees

tobele viedbefore all disclosures were made...the court holds that

contractstopayfeessuchasthelock - inagreements mustbe preceded

by all the disclosures that federal | aw requir
[B] Fair Credit Billing Act , 15U.S.C. §1606(a) [ Jacobson v.

ChaseB ank®* (refusal by bank to credit plaintiff’

afternotifiedthatplaintiffrefusedtoacceptitempurchasedonEbay;
motion to dismiss claims brought pursuant to TILA and Fair Credit
Billing Act and GBL Sections 701 - 707 denied); Durso v. J.P. Mo rgan

Chase & Co., 27 Misc. 3d 1212 ( N.Y. Civ. 2010)

( “ It is well settled that a consumer can tri
company’'s responsibility under Fair Credit Bill
andrespondtoallegedbillingerrorsbysendingabillingerrorno tice

to the creditor within 60 (sixty) days of the c
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of the statement reflecting the alleged error...there is no question

that the plaintiff herein failed to assert the existence of the

so - called billing errors until months after the 60 day period...Even

i f Nelson were proven to be a ‘ scam artist

restssolelywithNelsonanditisneverincumbentonChaseasacredit

card issuer, to be an indemnitor or arbiter for
knowing, voluntary ye t ultimately poor choices “ )].
[B.1] Fair Credit Reporting Act , 15U.S.C. § 1681 [ Dickman v.

VerizonCommunications, Inc.,876 F. Supp.2d 166 (E.D.N.Y.2012)(New

York Fair Credit Reporting Act and GBL § 349 claim preempted by Fair

Credit Reporting Act, 15 USC 8§ 1681); Citibank

( South Dakota ) NA v. Beckerman cchovi(* The billing error n
allegedly sent by defendant were untimely since more than 60 days

elapsed from the date the first periodic statement reflecting the

alleged errors was transmitted “ ); Ladino v«Bgnk of
plaintiff alleges that defendant negligently published false credit

informationwhich constitutedviolationsof Fair CreditReporting Act

and GBL 349; no private right of action under Fair Credit Reporting

Act and plaintiff “ never notified any credit r e
he was disputing the accuracy of i nformation p
); Tykv. Equifax Credit Information Services, Inc. cchoviii—(consumer
who recovered damages under the Fair Credit Reporting Act d enied an
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award of attorneys fees ( “ more must be shown
inlitigation.Itmustbeshownthatthepartywhodidnotprevailacted

in bad faith or for purposes of harassment “ )

[C] Real Estate Settlement Procedures Act , 12 U.S.C. § 2601 |
RESPA][see Kapsisv. American Home Mortgage Servicing Inc.,2013 WL
544010 (E.D.N.Y. 2013)(“(Here) Plaintiff alleg
(GBL)349by,interalia, failingto properly creditaccounts...after
payments were made, fa iling to timely respond to communications sent
by debtors, issuing false or misleading monthly statement and escrow
projectionstatementsandrefusingtoprovidedetailedaccountingsto
debtors for sums all egedly owed”; <c¢claim stated
Pr actices Act and Real Estate Settlement Procedures Act (RESPA) and
GBL § 349); lyare v. Litton Loan Servicing, LP o ( hborrower's “
entittementtodamagespursuantto (RESPA)forallegedimproperlate

charges ( dismissed because ) noné¢dwifgthel ai nt i f f

relevant period...was made in a timely fashior
[D] Home Ownership and Equity Protection Act , 15 U.S.C.

§ 1639 [ HOEPA ][ Bank of New York v. Walden cchox( counterclaiming

borrowers allege violations of TI LA, HOEPA anc

mortgages were placed on...defendants’ propert

knowledge or understanding. Not the slightest attempt at compliance
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with applicable regulations was made by th e lenders. No Truth in
Lending disclosures or copies of any of the loan documents signed at

the closing were given to the defendants. Thus, plaintiffs did not

comply with TILA and Regulation Z...It also appears that the lenders

violated HOEPA and Regulatio n Z in that they extended credit to the
defendant based on their collateral rather than considering their

incomes...The lenders also violated Regulation Z which prohibits

lenders from entering into a balloon payment note with borrowers on

high - interest, hi gh fee |l oans *“ ).

[D.1] Reverse Mortgages

Reverse mortgagesare similarto equityhomeloans. InRichstone
v. Everbank Reverse Mortgage, LLC, 27 Misc. 3d 1201
( N.Y. Sup. 2009 ) the Court defined a “ A reve
of mortgage loaninwhic hahomeownerborrows money againstthe value
ofthehome...Repaymentofthe mortgageloanisnotrequireduntilthe
borrower dies or the home is sold. Through a reverse mortgage, older

homeowners can convert part of the equity of their homes into

income.. .’ The reverse mortgage is aptly named be
stream is reversed ‘. Instead of making monthly
as with a regular mortgage, a |l ender makes payme
Reverse Mortgages: Know the traps, Consumer Reports Ma rch2011, 14).
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[E] RegulationZz ,13C.F.R.88226.1etseq.[Bankof New York

v. Walden ¢,

[E.1]] Preemption of State Law Claims

TILA has been held to preempt Personal Property Law provisions
governing retail instalment contractsandre tail creditagreements|
Albank, FSB v. Foland ceboodi 1 byt not consumer fraud claims brought
under G.B.L. 88 349, 350 [ In People v. Applied Card Systems,
Inc. i the Attorney General alleged that Cross Country Bank (CCB
), a purveyor of credit emasdisnttoh® tossshipnr i me °
mar ket “... “ had misrepresented the credit I
consumers could obtainandthatitfailed to disclose the effect that
its origination and annual fees would have on the amountof initially
available cr®ditesSpondent’”™s motion to dismiss
preemption by Truth in Lending Act ( TILA ) t#
Congressalsomadeclearthat,evenwhenenforcingthe TILAdisclosure
requirements, states could us their unfair and deceptive trade

practicesa cts tp requir[e] or obtain[] the requ
specific disclosure beyond those specified...Congress only intended
the(FairCreditandChargeCardDisclosureAct)topreemptaspecific

set of state credit card disclosur e | ufas, not ¢

286



trade practices acts “. Both TILA and RESPA hav:

any inconsistent state | aw “ [ Rochester Home
Upton <™V )y g n dleinimis vi ol ations with ‘ no potenti al
harm * will not be found % Sk @hblsotWithefivaxL A “

cclxxxvi

v. Transcare (negligence claim stated against debt collection

agency )].

[E.2] Choice Of Law Provisions; Statute Of Limitations
In Portfolio Recovery Associates, LLC v. King, 14 NY3d 410
(Ct. App. 2010) the Courtof A ppeals held that a Delaware choice of
law clause in a credit card agreement would not be enforced as to a
statute of limitations which is procedural in nature but would be
enforced under CPLR 202, the borrowing statut e
“ [ w] hen -rmsidero nsuesonacauseofactionaccruingoutside New
York, CPLR 202 requires the cause of action to be timely under the
limitation periods of both New York and the jurisdiction where the
cause of action accrued “”. See alGomes@ul acat o-cs

Martin,  Borrowed Time: Applying Statute Of Limitations In Consumer

Debt Cases, N.Y.L.J., March 3, 2010, p. 4.

[E.3] Credit Card Accountability, Responsibility and

Disclosures Act of 2009
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“ Some of the key provisions ddndtheimal Credi t C
rule are: (1) Prohibiting credit card issuers from increasing the
interest rate that applies to an existing balance. Exceptions
...Include variable rates, expiration of promotional rates or if the
cardholder is over 60 days late; (2) Prohib iting credit card issuers
from raising the interest rates at all during the first year of an
account, unless one of the above exceptions arfg
[ Fed Issues Rules To Implement Credit Card Act, NCLC Reports, Vol.
28, January/February 2010 p. 15].
“On June 29, 2010, the Fed published a fina
thereasonableandproportionalfeerequirementstotakeeffectAugust
22,2010. There is no private right of action for violations because
the CARD Act...Practitioners may...be able to challenge penalty
provisions...by using state laws that prohibit unfair and deceptive
acts or practices...The final rule establishes several bright line
prohibitionsfor penalty fees. First, apenalty fee cannotexceedthe
dollar amount associated with the violation or omission. Inthe case
ofalatepayment,thedollaramountatissuewouldberequiredminimum
payment...Second,thefinalrulebansfeesforwhichthereisnodollar
amount associated withe the violation...Finally the rule prohibits
I ssuers from imposing multiple penalty fees based on a single event
or transaction”.

[ FRD Limits and Even Eliminates Credit Card Penalty Fees, NCLC
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Reports, Consumer Credit and Usury Edition, Vol. 28, May/June 2010,

p.21; Credit - cardgotchas, ConsumerRep ortsNovember2010atp. 13].

[F] Fees For Mortgage Related Documents: R.P.L. § 274 -a(2)(a)

In Dougherty v. North Ford Bank cchoovii the Court found that the
lenderhadviolatedR.P.L.8274 - a(2)(a)whichprohibitsthe charging
of fees forprroviodi ng mortgage related document ¢
the consumer a $5. 00 “ Facsimile Fee * and a
In MacDonell v. PHM Mortgage Corp., __ A.D.3d__, 846 N.Y.S. 2d 223

( 2d Dept. 2007 ) a class of mortgagors cédallen

“ charged for faxing the payoff statements * |
]assertingviolationsof GBL349andRPL 274 -a(2) [ “ mortgagee s
not charge for providing the mortgage - related documents,

provided...the mortgagee may charge not more than twenty dollars, or

such amountas may be fixed by the banking board, for each subsequent

payoff statement “ ] and common | aw causes of ¢
enrichment,moneyhadandreceivedandconversion. TheCourtsustained

the statutory claimsfinding that thevoluntary paymentrule does not

apply

[SeeDowdv. Alliance Mortgage Co.,32A.D.3d 894,822N.Y.S.2d 558

(2d Dept. 2006 ); Dougherty v. North Fork Bank, 301 A.D. 2d 491, 753

N.Y.S.2d 130 (2d Dept. 2003); Negrinv. Norwest Mortgage, 263 A.D.
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2d 39,700N.Y.S.2d 184 (2d Dept. 1999 )] but does serve to bar the

common | aw claims and noting that “ To the ext
in Dowd v. Alliance Mortgage Co., 32 A.D. 3d 894, 822 N.Y.S. 2d 558

(2d Dept. 2006 )[ See generally Dillonv. U - A Columb ia Cablevision

of Westchester, 100 N.Y. 2d 525, 760 N.Y.S. 2d 726, 790 N.E. 2d 1155

( 2003 )] holds to the contrary it should not

cclxxxviii

InDowdv.AllianceMortgageCompany aclassofmortgages

allegedthatdefendantviolated Rea |Property Law [RPL]274 -aandGBL

349 by charging a “‘“priority handling fee’ in
with unspecified ‘additional fees’” for providi
note payoff statement”. The Appell ate Divisior

granted class cer tification to the RPL 274 - aand GBL 349 claims but

deniedcertificationastothemoneyhadandreceived causesofaction

“since an affirmative defense based on the vol

doctrine...necessitates individual i nquiries
Butin Fu chs v. Wachovia Mortgage Corp. cehoodx 3 class of

mortgagees challenged the imposition of a $100 document preparation

feeforservices as constituting the unauthorized practice oflawand

violative of Judiciary Law 478, 484 and 495(3). Specifically, itwas

assert ed t hat bank employees “ completed certain |

in a standard Fannie Mae/ Freddi e Mac Uni form
tothe name and address of the borrower, the date of the loan and the

termsoftheloan,includingthe principalamount loaned,theinterest
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rate and the monthly payment *“. The plaintiffs,
did not allege the receipt of any legal advice from the defendant at
theclosing.IndismissingthecomplaintthatCourtheldthatcharging

“ a fee and t hedonpfithe ¢goeuments ...did not transform

defendant’s actions into the unauthorized prac

[F.1]  Electronic Fund Transfer Act: 15 U.S.C. § 1693f

In Household Finance Realty Corp. v. Dunlap ¢X¢ a mortgage
foreclosureproceeding arising fromdefendant’'s failure t
payments, the Court denied plaintiff’s summar.y
undi sputed “ the funds were available in defend

the preauthorized debit amount noting that t

Transf er Act [ EFTA ] was enacted to provi de
establishing the rights, liabilities and responsibilities of
participants in electronic fund transfer syste

t o assure that mortgages, insurance policies:s

obligations are notdeclared in defaultdue to late payment caused by

a system breakdown ‘... As a consumer protect m
of the EFTA suspends the consumer’s obligation
a system malfunction prevents the effectuation of an electronic fund

transferinitiatedby[the]consumertoanotherpersonandsuchother

person has agreed to accept payment by such me
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In Hodes v. Vermeer Owners, Inc. cexel (landlord and tenant
“ contemplated the use of the cforéhedi t aut hori ze
preauthorized paymentofrentormaintenanceonsubstantiallyregular
mont hly intervals “; |l andlord’s unauthorized w

pay |l egal fees without advanced notice “ const.i

transfer pursuant to 15 USC § 1693e *“.

[F.2] Predatory Lending Practices; High - Cost Home Loans

In LaSalle Bank, N.A. v. Shearon coxeil the plaintiff bank sought
summary judgment in a foreclosure action [ “ fir
$355,000 “ ] to which defendantttakretamea wner s [ *“
$29,567 “ ] responded by proving that the origi
in predatory lending and violated New York State Banking Law 6 -1(2).
The court found three violations including (1) Banking Law 6 -1(2)(k)
[ “ which deals withftledpmleaidnt i gence into the

ofthedefendantstorepaytheloan. The plaintifthas notofferedone

scintilla of evidence of any inquiry into the
repay the Il oan “ 1, (2} Ba)nkli)@i Law “6 which re
lending inst itutions to provide a list of credit counselors licensed

i n New York State to any recipient of a high ¢
Bankingbaw6 -1 (2) (m) [ “ which states that no more th
financediseligibletopaythepointsandfeesassociate dwithclosing

the loans on the real property...The $19,145.69 in expenses equates
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to almost 5.4% of the high costloan and is a clear violation of the

statute “ ]. With respect to available remedi es
defendants “ may be ecave:iattdalecdnseguential and
incidentaldamages,aswellasalloftheinterest,earnedorunearned,

points, fees, the closing costs charged for the loan and a refund of

any amounts paid *

[seediscussionofthiscaseinScheiner,Fede ralPreemptionof State

Subprime Lending Laws, New York Law Journal, April 22,2008, p. 4 and

the case of Rose v. Chase Bank USA, N.A., 513 F. 3d 1032 (9 - Cir.
2008 )].
However, in Alliance Mortgage Banking Corp. v. Dobkin coxciii — also
a foreclosure action whe rein the defense of predatory lending was
raised, the Court held that “ She has cl ai med

predatory lending, but has not demonstrated that there was any fraud

on the part of the lender or even any failure to disclose fully the

terms of  the loan. She relies on only one statute, Banking Law 6 - 1.
However,shehasnotbeenabletoprovideanyproofthatshefallsunder
itsprovisions,norunderarelatedFederalstatute.SeeHomeOwnership

and Equity Protection Act of 193C4639).NeithetOEPA * ] (
of these statutes allow mortgagors to escape their legal obligations

simply because they borrowed too much

[F.3] Mortgage Brokers: Licensing [ Dell”Olio v. Law Of fi

293



Charles S. Spinardi PC, New York Law Journal, Feb. 16, 2011, p. 25,

col. 1 (N.Y. Civ.)(“Defendant-legaservipeeinf or mi ng r
regard to the modification of claimant’s mort ¢
incidental to the rendering o f legal services, it was the principal

function for which he was retained. As such, he was required to be

licensed by the Banking Department as a mortgage banker or mortgage

broker. The failuretobe properly licensedrequires the defendantto

refund the f ees the claimant paid to him”)].

[F.4] Foreclosures: Notice And Standing

The good news is that the five largest mortgage servicers (Bank
ofAmerica,JPMorganChase,WellsFargo,CitigroupandAllyFinancial)
haveagreedtopaysometwomillionborrowers some$26Billiondollars

(see Schwartz & Dewan, States Negotiate @26 Billion Agreement for

Homeowner s, 222. nytimes.com (2/10/2012) (“1lt i s
national settl ement aimed at halting the housi
slide and holding the banks accoun table for foreclosure abu

Caher, A.G. Touts Benefits to New Yorkers of Global Foreclosure
Settlement, New York Law Journal, 2/10/2012).

Even better news are two first impression mortgage foreclosure
casesinwhichtheAppellateDivisio n,SecondDepartmentclarifiedthe

notice requirements of RPAPL § 1304 and the standing of Mortgage
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ElectronicRegistrationSystems,Inc.(MERS).MERSwascreatedin1993

to “‘“streamline the mortgage process by using
el i mi nat e ,paaddaeilitate]the transfer of loans into pools

of other loans which were then sold to investors as securities [and

which avoids] the payment of fees which local governments require to

record mor t§%¥ glaBank of New York v Silverberg, XV the

courtthr oting the Court of AppeaMastérsod e MERSCORP, i n

Inc. vRomaine , (“whet her MERS has standing to prc
foreclosure action remained for another day”)
“purportedly holds approximately 60 million mc

involved intheoriginationofapproximately60%ofallmortgageloans

in the United States”, distinguishing Mortgage
Inc. v Coakley coxevit and being mindful of the possible impact its

decision “may have on the mortgage indastry in
the nation”, held that MERS as “nominee and mor

recording [is unable] to assign the right to foreclose upon a
mortgage...absent MERS’'s right to, or possessi
underlying promissory note."”
AndinAuror  alLoanServices,LLCvWeisblum, coxeviii - the courtnot
only held that the plaintiff lacked standing to foreclose on the
mortgage (“there is nothing in the [mortgage]

theauthorityofMERStoassignthefirstnote [or]thatMERSinitially

phy si cal ly possessed butdyellyimpdriant found that
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plaintiff had failed to comply with the notice requirements of RPAPL

8 1304 and provide defaulting mortagees with

housing counseling agencies’ wi tddredsédsandr ‘| ast

telephone numbers.’””™ Rejecting the concept of

the absence of shown prejudice, the court held

ofthe RPAPL 1304 notice containing the statutorily - mandated content

isaconditionprecedenttothecomme ncement of a foreclosure ¢
[G] Credit Cards: Misrepresentations [ People v. Applied Card

CCXCiX

Systems, Inc. ( misrepresenting the availability of certain

pre-approved credit Iimits; * solicitations were
areasonable consumer was led to believe that by signing up for the

program, he or she would be protected in case of an income loss due

to the conditions Jdesmodbddl h People v. Appl i e

Systems,Inc. ¢ (theAttorneyGeneralallegedthatCrossCountryBank

( ¢€cCcB ), a purveyor of credit cards to *“ consul
‘ credit market “... “ had misrepresented the
subprime consumers could obtain and that it failed to disclose the
effect that its origination and annual fees would have on the amount
of initially available credit “. On respondent
based upon preemption by Truthin Lending Act ( TILA) the Court held
that “ Congress also made cl| e anforcinghhaTILA even whe

disclosure requirements, states could us their unfair and deceptive
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trade practices acts tp requir|[e] or obtain]

aspecificdisclosurebeyondthosespecified...Congressonlyintended

the(FairCreditandChargeCar dDisclosureAct)topreemptaspecific

set of state credit card disclosure | aws, not
trade pract i ce sPeapkt. Jelehuplink cel ( * telemarketer
told prospective customers that they were pre - approved for a credit

cardandthe  ycouldreceive alow - interestcreditcard foranadvance

feeofapproximately$220.Insteadofacreditcard,however,consumers

who paidthefeereceivedcreditcardapplications, discountcoupons,

a merchandi se catalog and a credi tmsv.€istai d manu
Consumers National Bank ccei ©(* The gist of plaintiffs’
practices claim is that the typeface and location of the fee

disclosures, combined with high - pressure advertising, amounted to

consumer conduct that was deceptBrodeev.dBNAMi sl ead:i
Corporation ¢ (creditcard company misrepresentedthe application

of its low introductory annual percentage rate to cash advances)].

H] Identity Theft: G.B.L. 8§ 380 -s5,380 -1
In Kudelko v. Dalessio v the Court declined to apply
retroacti  velyto anidentity theft scheme, G.B.L. 8§ 380 -sand380 -|

which provide a statutory cause of action for damages

[ actual and punitive ] for identity theft [ *
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aprevalentandgrowingprobleminoursocietywithi ndividualshaving
theircreditratingsdamagedordestroyedandcausinguntoldfinancial
burdens ontheseinnocentvictims. As stated above the New York State

Legislature,recognizingthisspecialcategoryiffraudulentconduct,

gave individuals certain ci vilremedies when they suffered this harm
“1 but did find that a claim for fraud was st a
decide liability, actual and punitive damages, if appropriate.

InLesserv.Karenkooper.com “Y t he plainti f-Baybn dine E
store selling pre - owned luxury handbags and accessories, claims that
defendantKarenkooper.com,awebsitesellingluxurygoods...soughtto
destroyherbusiness (i) by makingfalseallegationsaboutherandher
businessontheinternet(andalleges,interalia)statutory identity
theft pursuantto (GBL ) 380 -s “. I n dismissi-sdamthee 380
Court noted that “ The claim asserted by plaint

credit reporting in any way and thus does not appear to fall within

the intended scope of GBL 380 -s .

I] Debt Collection Practices: G.B.L. Article 29 -H

See FTC Report, Repairing A Broken System, Protecting Consumers

in Debt Collection Litigation and Arbitration, at

www.ftc.gov/os/2010/07/debtcollectionreport.pdf
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In American Express Centurion B ank v. Greenfield ccevi the Court
heldthatthereisnoprivaterightofactionforconsumersunderG.B.L.
88601,602[DebtCollectionPractices];SeealsoVarelav.Investors
InsuranceHoldingCorp ccevi  InPeoplev.BoyajianLawOffices coeviil the
Court noted that N YFDCPA ( GBL 600(1)) “ is a remedia
as such, should be liberally construed... This is particularly true
sincethe statuteinvolves consumer protection...ltisclearthatthe
NYFDCPA was intended to protect consumers from improper collection
practices...theCourtwillnotreadthestatuteastoprecludeapplying
these protections to debtors whose checks were
v. Applied Card Systems, Inc. cek (*« considering the allegat
ACSengagedinimproperdebtcollectionpractices (G.B.L.Article29 -H
)therecordreflectsthatdespiteaninitialtrainingemphasizingthe
parametersoftheDebtCollectionProceduresAct,thepracticechanged
once actual collection practices commenced. ACS employees were
encouraged to use aggressive and illegal practices and evidence
demonstratedthatthe salary of boththe collectorand the supervisor
were determined by their success...ACS collectors used rude and
obscene language with consumers, repeatedly called them even when
requestednottodo so, misrepresentedtheiridentitiestogainaccess
and made unauthorized debits to consuUmbPeapleaccou
v. Applied Card Systems, Irf€?).

In Centurion Capital Corp. v. Druce ceexi (plaintiff, a purchaser
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of credit card debt, was held to be a debt collector as defined in

Administrative Code of City of New York § 20 - 489 and because it was

not licensed its claims against defendant must be dismissed. In

addition, def enda n taimassertmgthmatplaimtiitviolated

G.B. L. 8 349 by * bringing two actions for t he
sufficient to state a ( G.B.L. 8 349 ) cause c
Receivables Corp. v. Pedro Morales cxi ¢« |'n this action to c
onacreditcarddebt, Civil Court properly “ found that |
collectorneednotbelicensedpursuanttoNewY orkCityAdministrative

CodeSection20 -489 because of insufficient evidence
“* principal purpose...is to regularly etoll ect
debts owed or due or asserted to be owed or due t
v.But i t he Court addressed “ the issue of whet
improperly collected fundsinexcessofthe outstanding judgment. The

plaintiff asks this Court to determine wh ether the defendant
improperlyservedadditionalrestraining...eventhoughthedefendant

had already restrained sufficient funds in pl g

account .

[J] FairDebtCollective Practices Act: 15U.S.C. § 1692e,
1692k [ Kapsis v. American Home Mortgage Servicing Inc., 2013 WL 544010 (E.D.N.Y.

2013) (A(Here) Plaintiff alleges that AHMSI vVvic
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credit accounts...after payments were made, failing to timely respond tourooations sent by

debtors, issuing false or misleading monthly statement and escrow projection statements and
refusing to provide detailed accountings to de
Collection Practices Act and Real Estatel8etent Procedures Act (RESPA) and GBL § 349);
Jacobsonv.HealthcareFinancialServices,Inc.,516F.3d85(2dCir.

2008 )( we “ hold that the recipient of a debt cc
by the FDCPA validly invokes the right to have the debt verified
whenevershemailsanoticeifdisputewithinthirty daysofreceiving

a communication from the debt collector * ); Wa
& Associates, LLC, 2012 WL 3764291 (E.D.N.Y. 2012)(motion to amend

complaint denied since claims to be asserted fu tile); Catillo v.
BalsamoRosenblatt&Cohen,P.C. eV (innon - paymentproceedingtenant

seeks unspecified damages for alleged violations of Fair Debt

Collection Practices Act; summary judgment motions denied); Sykesv.

Mel Harris and Associates, LLC cov (v Pl aiffsrallege that
(defendants)enteredintojointventuresto purchasedebtportfolios,

pursued debt collection litigation en masse against alleged debtors

and sought to collect millions of dollars in fraudulently obtained

defaultjudgments...In2006,207a nd2008theyfiledatotalof104,341

debt collection actionsin New York City Civil Court...Sewer service

was integr al to this scheme?”; GBL 349 <claim st
plaintiff); Larsenv.LBC Legal Group,P.C. ceevi - (lawfirmqualifiedas
debt collector und er FDCPA and violated various provisions thereof
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including threatening legal action that could not be taken, attempts

to collect unlawful amounts, failing to convey true amount owed );

People v. Boyajian Law Offices ceexvil ( Jawfirm violated FDCPA by
threatening litigation without an intent to file suit, sought to
collecttime - barreddebtsandthreatenedlegalactionthereonanduse

of accusatory language ); Barry v. Board of Managers of EImwood Park
Condominium Vil ( FDCPA does not apply to the collection of
condomi ni um common charges because “ common charg

and are not a debt incurred by the unit owner

ccexix

Processing Corp. V. Fairchild (FDCPA does notapply to business

or commercial debts; *“ The FDCPA conswonerswhes a r el
are subjected to abusive, deceptive and unfair debt collection

practices by debt collectors. The term ‘' debt
is construed broadly to include any obligation to pay monies arising

out of aconsumer transaction...and the t ype of consumer transaction

giving rise to a debt has been described as one involving the offer

orextensionofcredittoaconsumerorpersonal,familyandhousehold

expenses “ )]
[K] Standing: Foreclosures [ Wells Fargo Bank v. Reyes coox
(“ With Wells Fargo’'s failure to have ever owne

the Court must notonly deny the instant motion, but also dismissthe

complaintandcancelthenoticeofpendencyfiledbyWellsFargo...This
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Court will examine the c¢onducounselanfahgatingi nt i ff ' s
pursuant to 22 NYCRR Section 130 -1.1 to determine i f plaint

counsel engaged in frivolous conduct “ )].

[L] LawsuitLoans [See Applebaum, LawsuitLoans Add New Riskfor
thelnjured,NYTimesOnlineJanuary16,2011 (“"The business of | en
to plaintiffs arose over the last decade, part of a trend in which
banks, hedge fundsand private investors are puttingmoney into other

people’s | awsuits. But the industry, which now
than $100 millionayear ,remains unregulated in most states, free to

ignore laws that protect people who borrow from most other kinds of

lenders. Unrestrained by laws that cap interest rates, the rates

charged by lawsuit lenders often exceed 100 percent a

year...Furthermore, com panies are not required to provide clear and

complete pricing information —and the details they do give are often

mi sleading”); Walder, Former Client Bl ames Firm
of Suit, New York Law Journal, March 14, 2010,

pers onal injury lawsuit to settle in 2004, Juan Rodriquez was short

of cashwhen he says his former attorney at Jacoby & Meyers suggested
hetakeouta$30,000advancewithalitigationfundingcompany. Seven
yearslater,Mr.Rodriquez,willoweWhitehavenFin ancialGroupasmuch
as $800,000 if he settles his suit, is accusing Jacoby & Meyers of

encouraging him and other clients who are down on their luck to seek
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' itigation | oans with “usurious’ rates” )] .

[M] Securities [ See Assured Guaranty (UK) Ltd. v. J.P. Morgan
Investment Management Inc. ceexxi (Martin Act does not preclude a
non-fraud cause of action; Martin Act does not

common law breach of fiduciary duty and gross negligence claims);

Berengerv.261W.LLC coxii «“ There is no pri vadionwheieght of ¢
the fraud and misrepresentation relies entirely on alleged omissions
infilingsrequired by the Martin Act...the Attorney Generalenforces

its provisions and i mplementing regulations”) ;
DevelopersLLC,74A.D.3d688,902N.Y. S.2d821(1 S Dept. 2010) (“To
the extent the offering can be construed as directed at the public,

the section 349 claim is preempted by the Mart
Guaranty (UK)Ltd.v.J.P.Morgan,80A.D.3d293,915N.Y.S.2d7(1 st

Dept. 2010) ( “ NewYobrlaState courts seem to be moving in the

opposite direction from their federal brethren on the issue of

preemption...there is nothing in the plain language of the Martin

Act. . .that supports defendant’'s argument that
otherwise validl y pleaded common -l aw causes of action”)].
[N] Subprime Residential Loan and Foreclosure Laws [See

Keshner, Conferences Prevent Foreclosures But Strain Courts, OCA

Reports, New York Law Journal, November 29, 201
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89,0 93 foreclosure conferences from Jan. 1 (2010) through Oct. 20

(2010)...At the same time the number of pending foreclosure cases has

grownto 77,815from 54,591 lastyear. Foreclosure cases now represent

28. 6 percent of all pending civil cases stateyv
Dillon, TheNewly - EnactedCPLR3408forEasingtheMortgageForeclosure

Crisis:Very Good Steps, butnotLegislatively Perfect, 30 PaceL.Rev.

855(2009 -2010) (“Thi s articl e ex a-mnacteslEPLR368asn e wl vy
it pertains to foreclosure actions filed i n the State of New York. As

will be shown below, CPLR 3408 fulfills a worthwhile purpose of

requiring early settlement conferences with the trial courts, in the

hope of preserving family home ownership, particularly for minorities

and the poor, who are, st atistically most affected by the crisis in

Ssubprime mortgages”)].

[O] Dodd- Frank Wall Street Reform and Consumer Protection Act
[See Impressive New Reach of State AG Enforcement Authority, NCLC
Report s, Deceptive Practices Edition,hedJan/ Feb
Dodd- FrankActappearstoprovideattorneysgeneral,effectiveJJuly21,
2001, the authority to enforce most federal consumer credit
legislation...This result is consistent with the intent of the
Dodd-Fr ank Act to ‘put more cops on tdhgstatebeat’ by

attorneys general to police the market?”)].
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[P] MortgageAssistanceReliefServices [SeeFTCRuleonMortgage

Assistance Relief Services (MARS) Goes Into Effect, NCLC Reports,

Deceptive Practices Edition, Vol. 29, Sept/Oct 2010, p. 9
(" targeting rampant abuses by |l oan modificatio
companies(  www.ftc.gov/opa/2010/11/mars.shtm ). Theadvancefeetakes

effect January 29, 2011...The rule creates significant limitations on
MARSscams, prohibitingvariousformsof misconductandbanningadvance
paymentfor MARS work. Rule violations should be enforceable privately

as a state UDAP (GBL 349) violation”)].

[Q] DebtBuyers [See More Courts Dismissing Debt Buyer Suits for
LackofEvidence, NCLC Reports, DebtCollection Edition, Nov/Dec 2010,
p. 11 (“Debt buyers pay pennies on the doll ar f
creditcardand otherconsumerdebts, butoftendo notpaythe creditor
for most of the information, records and contracts involved with the
debts. Debt buyers fi le millions of suits in assembly line fashion
obtaining billions of dollars of default judgments, often with
virtually no evidence that the person sued actually owed the debt. It

is not unusual for the wrong person to be forced to pay a judgment or

aperso n forced to pay the same debt twice”); See &
How Debt Buyers Abuse the Legal System to Prey on Lower - Income New
Yorkers “ at
www.nedap.org/pressroom/documents/DEBT_DECEPTION_FINAL_WEB.pdf ]
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[R] Credit Card Defaults & M ortgage Foreclosures

Credit card default and mortgage foreclosure cases have
increased dramatically in New York State and have generated an

ccexxiii

extraordinary response on the part of our Civil Courts .Arecent

ccexXxiv «

study by the Urban Justice Cent eexplosiorsof ussed
consumer debt cases in the New York City Civil Courtin recent years.
Approximately, 320,000 consumer debtcaseswerefiledin 2006, leading
toalmost$800 millioninjudgments. Thereportnotesthatthisismore
filings than all the civil a nd criminal cases in U.S. District
Courts...findings of the report include (1) The defendant failed to
appear in 93.3% of the cases, (2) 80% of cases result in default
judgments, (3) Even when defendants appear, they were virtually never
represented by cou nsel, (4) Almost 90% of cases are brought by debt
buyer® ¥« “ I n the second quarter of 2009, nearly
were pastdue ontheirmortgages. Overthe comingfouryears, estimates
show an equal number of homes will be lost to foreclosure in th atone
state
al on &V
Home foreclosures have increased dramatically leading New York

State Court of Appeals Chief Justice Kaye to note that

“ Since January 2005, foreclosure filings have
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statewide and filing are expe cted to ruse at least an additional 40

percent in 2008 and to announce a residenti al
“ help ensure that homeowners are aware of ave
providers and mortgage counselors who can help them avoid unnecessary
foreclosu resandreach -of-court resol ffons

In addition, the Courts have responded vigorously as well
[seeRecentStandingDecisionsfromNewYork, NCLCReports, Bankruptcy
and Foreclosures Edition, Vol. 26, March/ April

ccexxviii

seriesofrecent decisionsseveralNew Yorkcourts eitherdenied

summary judgmentor refused to grant motions for default to plaintiffs

whoprovidedthe courtswithclearlyinadequate proofoftheirstanding

to foreclose * ) including the appl i caedatooyn of Ne

l endi ng and-c“oshi cdhltome | oan statute as an affi

CCCXXiX

in foreclosure proceedings

[R.1] Adjudicating Credit Card Defaults and Foreclosures

Several Courtshave soughttoestablishappropriate standardsfor
adjudic ating credit card default claims brought by lenders. See e.g.
Midland Funding LLV v. Loreto e (summary judgment by credit card
issuer denied for failure to produce original application or credit
agreement; inquiry as to whether plaintaolbdd” s d

documents); American Express Bank v. Tancreto(credit card payment
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default action dismissed; “Here, Ms. Salas’ te
termed “teodtoi mony’' becausENikiegnirmpo it was
identicaltothe foundationaltestimonyinothertrials whichmirrored

the statutory language of CPLR 4518(a) regardless of the underlyibng

documents”), American Express Bank, FSB v. Dal b
March 22, 2011, p. 25 (N.Y. Civ. 2011)(“The ut
numbers of consumer credit plain tiffsto prove their cases has created

substantial problems requiring the courts totake stepstoinsure that

thedue processrightsoftheunrepresenteddebtorsandevendefaulting

defendants are protected”); Raiolo v. B.A.C. F
1227( A) (N. Y. Civ. 2010)(“Part of the problem cr
mortgage foreclosure crisis could be resolved by two relatively simple

pieces of legislation. Onewould make allmortgage brokersfiduciaries

oftheborrowersothattheywouldusetheirbest effortsforthebenefit
of the client and not be motivated by *kickbac
described as -apryia@ldin the transaction. .. The s

protection legislation would be to require the lender to issue a
disclosure advising the borrowe rtoconsultwith or obtainindependent
counsel...andthenhavingany borrowerwho proceeds withoutcounselto
sign a waiver form”).

In Citibank ( South Dakota ), NA v. Martin ccooxdi the Court, after
noting that “ With gr eat e rsarkpresentadevitheumnmarg o u r t

judgment motions by credit card issuers seeking a balance due from
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credit card holders which motions fail to meet essential standards of

proof and form in one or more particulars ,

standards of proof rega rding, inter alia , assigned claims, account
stated claims, tendering of original agreements, requests for legal
fees and applicable interest rates.

In MBNA America Bank, NA v. Straub, coexxiii the Court set forth

appropriate proceduresforthe confi rmationofcreditcard arbitration

awar ds. “ After credit card i ssuers and

to arbitration to address delinquent credit card accounts, as they do
increasingly, courts are presented with post - arbitration petitions to
confirmarb itrationawardsandentermoneyjudgments (CPLR 7510). This
decisionsetsoutthe statutoryandconstitutionalframeworkforreview
ofapetitiontoconfirmacreditcarddebtarbitrationaward, utilizing

legal precepts relating to confirming arbitration a wards and credit
cards,anovelapproachmostsuitedtothistype ofaward. Briefly put,

to grant a petition to confirm an arbitration award on a credit card
debt,acourtmustrequirethefollowing: (1) submission ofthewritten

contract containing the pr ovision authorizing arbitration; (2) proof
thatthe cardholderagreedtoarbitrationinwritingorby conduct,and

(3) a demonstration of proper service of the notice of arbitration

hearing and of the award. In addition, the court must consider any

supplem entary information advanced by either party regarding the

hi story of the parties’™ actions. Judi ci
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commence under the New York provisions governing confirmation of an
arbitrationawardbut - ifthewrittencontractandcardhol deragreement
areestablishedbythe petition - themannerof service ofthe noticeand

award and treatment of supplementary information should be considered

under the Federal Arbitration Act provisions (9 U.S.C. 81, et seq.,

" FAA ) .

INMBNAAmericaBa nk,NAv.Nelson cooxxv t he Court stated that
the past several years this Court has received a plethora of
confirmationofarbitrationawardpetitions. These specialproceedings
commenced by a variety of creditors...seek judgment validating
previously issu ed arbitration awards against parties who allegedly
defaulted on credit card debt payments. In most of these cases the
respondentshavefailedtoanswer...thejudiciary continuestoprovide
animportantroleinsafeguardingconsumerrightsandinoverseein gthe
fairness of the debt collection process. As such this Court does not
consider its function to merely rubber stamp confirmation of
arbitration petitions. .. Specifically,
confirmeduponnonappearanceoftherespondentonly whenthepetitioner
makes a prima facie showing with admissible evidence thatthe award is
entitled to confirmation * ... Petition dismiss
for failure of proof )”. The Court also create
formorderdecisionstohe Ipprovideguidanceandasenseofunityamong

the judges of the Civil Court of New York. One provides grounds for

311



dismissal without prejudice...The other lists grounds for dismissal
with prejudice “.
In American Express Travel Related Services Company v. Titus

Assih,26Misc.3d1016(N.Y.Civ.2009)the Courtdismissedplaintiff

credit card issuer’s action collect credit car
defendants. I n “ the Land of Credit Cards per mi
by agreements they never sign - agreements that may have never

received - subjecttochangewithoutnoticeandthelawsofastate other
than those existing where they reside. .. Plaint.i
dismissed...there is no proof of an assignment of the claim to
plaintiff. Th ereisno proofthatthe agreement presented by plaintiff
is the one which was in effect during the period of the transaction.
The cause of action is also dismissed on the ground that the interest
rateisusuriousunderNew Yorklawmakingthe underlyingc ontractvoid
In MBNA America Bank NAv. Pacheco ooV the Courtdenied a motion

to confirm an arbitration award for lack of proper service. In LVNV

Funding Corp v. Delgado ceexovi and Palisades Collection, LLC v.

Diaz ™t he Court was “ un wantlextansiogs ottime tg r

properly serve a defendant...absent proof of a
In Chase Bank USAN.A. v. Cardello ceoovii -« Al | owing the assig

give notice would enable dishonest debt collectorsto search the court

records, obtain the name s of judgment debtors and send the debtor a
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letter stating they have purchased the debt from credit card issuers

suchasChaseandshouldmakeallpaymentstothethirdparty. Requiring

the assignor - credit card issuer to serve the notice would reduce the
incidents of fraud in this regard “ ). I n Emigr
v. Corcione X t he Court found a | oan modification

unconscionable, shocking or egregious (and)forever barred and
prohibited(theplaintiff)fromcollectinganyoftheclaimed interest

accrued on the loan...recovering any claimed legal fees and expenses
aswellasanyandallclaimedadvancestodate (andimposed)exemplary

damages in the sum of $100, 000 “ ). I n DNS Equi t:
26 Misc. 3d 1228 ( Nassau Dist . Ct. 2010 ) denied a summary judgment
motionbroughtbyanallegedassigneeofacreditcarddebtforafailure

to follow “ the applicable rules “. I n Citiban
2010 WL 1641151 ( Nassau Dist. Ct. 2010 ) the Cc
proof does a national bank need to submitin order to justify an award

that includes interest charges far in excess of
InErin Services Co. LLCv. Bohnet, 26 Misc. 3d 1230 (Nassau Dist. Ct.

2010 ) the Court noted t h,aegrettablyTinvalvesamat t er
veritable * perfect storm * of mistakes, error s
|l itigation practices by plaintiff’s counsel (
sanctioned [ $14,800.00 ] for multiple acts of frivolous conduct

throughout the course of this matter * ).
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[R.2] Unconscionable & Deceptive

In Emigrant Mortgage Co., Inc. v. Fitzpatrick, 29 Misc. 3d 746,
906 N.Y.S. 2d 874 (N.Y. Sup. 2010), a foreclosure action involving
subprime or high cost home | oans, the Court st
submissions raise anissue of fact as to whether the mere extension of
anasset - basedsecuredloan, atype ofloanusedalmostexclusivelyin
commercial business lending to provide working capital, to defendant
Fitzpatrick as a residential home loan was gro ssly unreasonable or
unconscionable. .. defendant Fitzpatrick’ s all ec
agreement was unreasonably favorable to the plaintiff because the
plaintiffknew or should have knownthatshe could notaffordthe terms
of the agreement sufficiently s tates a claim for substantive

unconscionability”).

[12] Overcoats Lost At Restaurants: G.B.L. § 201

“ For over 100 years consumers have been eat.i
paying for their meals and on occasion leaving without their simple

cloth overcoats...mink coats...mink jackets...racoon coats...Russian

sable fur coats...leather coats and, of “®ourse,
In DiMarzo v. Terrace View ceexlil - restaurant personnel encouraged a
patron to remove his overcoat and then refused to respo nd to a claim
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after the overcoat disappeared from their coatroom. In response to a
consumer claim arising from alost overcoat the restaurant may seek to
limitits liability to $200.00 as provided for in General Business Law

§ 201 [ “ GBL §& 20 I afailufe to cdinplyweatlvtiee strict

requirements of GBL 8 201 [ “*‘ as to

in the...checkroom of any...restaurant, the delivery of which is

evidenced by acheckorreceiptthereforandforwhich nofee orcharge

IS

exacted. . . ' ]allowsthe consumertorecoveractualdamagesupon

proof of a bailment and/or negligence ceexlii

. The enforceability of
liability limiting clauses for lost clothing will often depend upon

adequacy of notice [ Tannenbaum v. New York Dry Cleaning, Inc.

clause on dry cleaning claim ticket limiting liability for lost or

damaged clothing to $20.00 void for lack of adequate notice ); White

v. Burlington Coat Factory ceexv($100 liability limitation in storage
receipt enforced for $1,000 ripped and damaged beaver

coat )].

[13] Pyramid Schemes: G.B.L. § 359 - fff

( a pyramid scheme ) iIs one I
money...and inreturnreceives (1) the rightto sell products, and (2)

the right to earn rewards for recruiting other participants i
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s ¢ h e mé&“M ” pyramidschemesareshammoneymakingschemeswhichprey

upon consumers eager for quick riches. General Business Law § 359 - fff
[ “ GBL -§f*¥59 ] prohibits “ chain distributor s
schemesvoidingthecontractsuponw hichtheyarebased.Pyramidschemes

were used in Brown v. Hambric ceexlvii

to sell travel agent education
programs [ “ There is not hi nGpnceptsdtvgarioldabout NU

scheme, simply, repackaged for a new audience of gullible consumers

mesmerized by the gl amour of travel industry and hungry for free or
reduced cost travel services “ ] and ©# C. T. V.
to sell bogus “ Beat The System Program “ certif

one Court has found that only the Attorney General may enforce a
viola tionofGBL359 - fff X otherCourtshavefoundthatGBL 359 - fff

cccl

givesconsumersaprivaterightofaction ,aviolationofwhichalso

constitutes a per se violation of GBL 349 which provides for treble

damages, attorneys fees and costs ceeli

[14] Retail Sales And Leases

[A] Consumer Contract Type Size: C.P.L.R. § 4544

C.P.L.R. 8 4544 provides that “ any printed
a consumer transaction...where the print is not clear and legible or

is less that eight points in depth...May not be received in evidence
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in any trial *. C.P.L.R. 8 4544 has been appli
involving property stolen from a health club locker ceeli car rental

agreements ““  homeimprovementcontracts ceelv giftcards[seebelow
],equipmentleases|seebelow], insurance policies eV dry cleaning

contracts ™ and financial brokerage agreements ceeMi However, this
consumerprotectionstatuteisnotavailableiftheconsumeralsorelies

upon the same size type ceeMi and does not apply to cruise passenger

contracts which are, ty pically, in smaller type size and are governed

by maritime law [ see e.g., Lerner v. Karageorgis Lines, Inc. ceclix

maritime law preempts state consumer protection statuteregardingtype

size; cruise passenger contracts may be in 4 point type ) and may not

app lyifitconflictswithfederalRegulationZ[Simsv.FirstConsumers

National Bank <* ( “* Regul ation Z does not preempt st
protection laws completely but requires that consumer disclosures be

“* clearly and conspicuously in wpbat)))ang ( 12
considering type size and placement, this is often a question of fact

“ ). In Goldman v. Simon Pr% eaclasyofcenswmerp , nc.

also challenged dormancy fees and the Court found that there was no

private right of action under GBL 396 - | and that CPLR 4544 applies to
business gifts which involve a consumer transaction. The Court also

restored claims for injunctive relief and declaratory judgment and
allowedplaintiffstopleadunjustenrichmentandmoneyhadandreceived

as alternati ve claimsto the breach of contract cause of action. In an
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earlier decision the Court found that these claims were not preempted
by federal law cochi

The controversy between gift card issuers [a rhillion dollar business] and cooperating
barks and consumers over the legality of excessive fees including expiration or dormancy fees persists
with gift card issuers trying to morph themselves into entities protected from state consumer

protection statutes by federal preemption. In three New Ytate $lass actions purchasers of gift

cards challengedhter alia, the imposition of dormancy fees by gift card isstféf¥ (See Lonner

ccclxiv ccclxv

v Simon Property Group, Inc. , Llanos v Shell Oil Company and
Goldman v Simon Property Group, Inc. ccebvi Y The most recent battle is
over whether or not actions (which rely upon the common law and
violations of

consumerprotectionstatutessuchasGBL88349,396 - landCPLR84544)
broughtbyNewY orkresidentsagainstgiftcardissuersandcooperating
banks are preempted by federal law Vi

Although this issue seemingly was resolved earlier in

Goldman il two recent Nassau Supreme Court decisions have taken
opposite positions ontheissue of federal preemption. InL.S. v Simon

ccclxix

Property Group, Inc. , a class action challengin g, inter alia, a
renewal fee of $15.00 imposed after a six months expiration period,
raised the issue anew by holding that the claims stated therein were
preempted by federal law. However, mostrecently the Courtin Sheinken
ccelxx

v Simon Property Group, Inc. , aclass action challenging dormancy

fees and account closing fees, held that “the

318



federal law do not regulate national banks exclusively such that all
state | aws that might affect a national bank’ ¢
preempt ed. ” Dshisgt iISRGCC,LLC v Ayotte < and replying on

Lonner and Goldman the Court denied the motion to dismiss on the grounds of federal

preemption.
[A.1]] Dating Services: G.B.L. § 394 -C
G.B.L.§394 - cappliestoasocialreferrals ervicewhich charges
a “ fee for providing matching of members of t

of computer or any other means, for the purpose of dating and general

social contact and provides for disclosures,
requirement, aDating S ervice Consumer Bill of Rights, a private right

of action for individuals seeking actual damages or $50.00 which ever

is greater and licensing in cities of 1 million residents [ See e.g.,

Doev.GreatExpectations cechodt -« Two cl ai mants sue to reco
) paid under a contract for defendant’'s service

a client’s social horizons primarily through p

and profile on an Internet site on which other clients can review them

and,therefore,asdesired,approachasel ectedclientforactualsocial
interaction “; defendant vi ot(@byenglentzntiBgalL. 8 3914
“ massive overcharge *“ [ “ Where, as here, the

assure thatit will furnish a client with a specified number of social
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referrals per month, the service may charge no mor e
8394 -c (7)) (e) by failing to provide claimants with

Service Consumer Bill of Rights ; full refund a

ccclxxiii

damages);Robinsonv.TogetherMemberService (consu merrecovers

$2, 000 fee paid to dating service; “ The agreem
the parties does not comply ( with the statute ).

Specifically...plaintiff paid a membership fee in excess of the

allowable amount...for services to be provided to her wer eopen - ended

as opposed to having a two - year period. While plaintiff was told she

wouldgetfivereferrals,thenumberofreferralswasnottobeprovided

toheronamonthlybasis,asrequired...since Togetherdid notprovide

a specified number of referra Is monthly, the maximum allowable charge

was $25. Clearly, plaintiff was grossly overch
MatchNet <V pl aintiff failed to allege that “ sh
actual harm * from defendant’ s failure to incl

by the Dat ing Services Law. Plaintiff has not alleged that she ever

soughtto cancel or suspend her subscription (or thatany rights were

denied her ) * ); See al sso: Baker, Court: Dat i
Journal News, July 21, 2010, p. 1 -baseddawegst c he s
service that promised upscale singles a chance at love deceived and

defrauded its clients by overcharging and undeserving them for

years”)].
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[A.2] Unfair Rebate Promotion [ G.B.L. § 391 -p]

The Legislature recently enacted G.B.L. § 391 - p to protect
consumers fromunfair rebate promoti onOf[fEdwar
New York's Legislative Responses to Common Cons
Pace L.R., Vo. 29, p. 471 ( 2009 )( discussion of rebate problems to
includerebateformunava ilability, notenoughtimetoredeemrebates,
| ate payment of rebate awards, price confusion
reward checks, fine print, privacy concerns, original documentation

requirements and behavioral exploitation )].

[A.3] Backdating

In Argen tov.Wal - Mart Stores, Inc., ceehxxv

the court granted

certification to a class of customers who alleged that defendant

violated GBL 8 349 by routinely backdating rene
Club stores. “ [A]s a result of the backdawi ng ¢
after the date upon which their one - year membership terms expire are

nevertheless required to pay the full annual fee for less than a full

year of membership”. Defendant admitted that S

ccclxxvi

$940 million in membership fees in 2006

[A. 4] Court Reporter Fees
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In Elisa Dreier Reporting Corp. v. Global NAPs Networks,
Inc. Vi the Appellate Division Second Department held that a court
reporter service may seek recovery of court reporting fees from the

clientaswell asfrom the attorney(s) who engaged it. See GBL 399 - CC.

[B] Dogs And Cat Sales: G.B.L. § 752

Buying dogs and cats are pets has always been problematic,
particularly, as to origin [see Humane Society:
puppy mills, www.lohud.com ( 11/ 14/ 2011) (“The Humane Soci
charging that 10 pet stores in Rockland and Westchester counties are
sellingpuppiesfrominhumanebreeders.Theagencyfoundthatsomelocal

pet deal ers are pushing dogs from hugh Midwes
ofth e worst federal Animal Welfare Act violatioc
Indeed, the qualities of cat litter may be less than advertised (see

Church & Dwight Co. v. The Clorox Company, 11 Civ. 1985 (JSR)(Decision

1/3/2012)(plaintiff seeks to enjoin defendant from airi ng TV

commer cials which misrepresents the merits of e

“Those varieties include Arm & Hammer Doubl e Du
Arm & Hammer Super Scoop Clumping Litter...Clo
Step’ cat |litter pr odu eetcabomimsiead bfbakihgisdda

as an odor fighting ingredient”).
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Disputesinvolvingpetanimalsarequitecommon([seee.g., In People
v. Imported Quality Guard Dogs, Inc., 88 A.D. 3d 800, 930 N.Y.S. 2d20®ept. 2011) the Court
granted a permanent injunction sought pursuant to, inter alia, GBL 88 349, 350 preventing defendant
from Aselling, breeding or training dogs, or &
dogo basedyupomepllac¢gedior i | | Kgundav.daynes,. . . per si
33Misc.3d68,933N.Y.S.2d803(N.Y.A.T.2011)(plaintiffallegedthat
defendant “dog breeder had sold a dog with a seyv
to a nonparty purchaser, who had then g iven the dog to plaintiff as a
gift. Afteranonjurytrial (actiondismissedbecauseplaintiff)failed
to comply with (GBL) 8§ 753 (by not providing) a valid veterinary
certification detailing the extent and nature o
Julianov. S.I. VetCare il (dog owner claims her dog was released
too early from emergency veterinary clinic without sufficient paid
medication; to prove a veterinarian malpractice claim plaintiff must
haveanexpertwitnesstoestablishadeviationfromacceptedveterinary
standards);Peoplev.Romano,29Misc.3d9,908N.Y.S.2d520(N.Y.A.T.
2010) (“Defendant was charged with animal cruel't
Markets Law § 353...the People prosecuted the animal cruelty charge on
the theory that defendamnt i‘ngrujruesdt’i fhieabldog by f
togroomitforaprolongedperiodoftimeandbyfailingtoseekmedical
care for the dog after it was or should have been clear to defendant
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that the animal required such care”); Ri zzo v.
3d117(N . Y. Civ. 2010 )( defective puppy sold to
for claimant Caruso...in the amount of $4,989.10 ( which includes

$1,723.00 the cost of the dog; $2,266.10 for reasonable veterinary
expensesandconsequentialdamagesundertheUCCand$1,000.0 Opunitive

damages under GBL § 349 ) together with interest...costs and

di sbursements “ ); Miuccio v<*™pyupelyaiCinaryt 41 nc.
purchased a Shitzu - Maltese puppy...atacostof $937.54. Within aweek
the dog was lethargic, had diarrhea and blood in his stool...a local

veterinarian...concluded that the dog had parasites and kennel

cough. . .veterinarian issued a |l etter stating t
for purchase * “ ): Wo o% (ownerkfiosttayckims d
that “ Kittyki ffat -profsanima t IshelterinsideaPetCostore

)improperly allowed defendant Jane Doe to adopt the cat after failing

to take the legally -required steps to |l ocate the cat’ s
“ ); O Rourke v. Amef™canMEKEhesbksmi srepresent e
teacup dog “ttleMiss)Mufletinowweighs eightpounds. Though

not exactly the Kristie Alley of the dog world, she is well above the

five pounds that is considered the weight | imit
“: damages $1,000 awarded ) ;“"fonge“l ITih ev tff$Caaibrr a |
...andthedefendants...areexoticbirdlovers.Itistheirpassionfor

exoticbirds,particularly,forPeaches,afiveyearoldwhiteCockatoo,

which is at the heart of this controversy®“ ),; S
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Inc., 27 Misc. 3d 1236(A) (N.Y. C iv. 2010)(7 month old Yorkie

misrepresented as normal when in fact neutered; plaintiff retains

possession of dog (“her children have bonded wi
devastated i f the dog were to be removed from
expensesof$302.00f orvaccinations and punitive damages of $250.00);

Dempsey v. American Kennels, 121 Misc. 2d 612

Mr . Dunphy a pedigreed white poodle held to
nonmerchantable (U.C.C. § 2 - 608 ) because he had an undescended

testicle “ ); Mathew v ™™K| inhgerCookie was a much |
Pekinese who swallowed a chicken bone and died seven days later. Could

Cookie’s |ife have been saved had the defendar
di scovered the presence of the chicken bone sc

ccelxxxiv

Exotic Pet Warehouse, Inc. ( pet store negligently clipped the

wings of Bogey, an African Grey Parrot, who flew away ); Nardi v.

Gonzalez ™ ( « Bj anca and Pepe are diminutive, cu
Frises(whowereviciouslyattackedby)Ace...alarge5year oldGerman
Shepherd weighing 110 pounds “ S Mawodags i o V.

burnedwithhairdryerbydoggroomer,onediesandonesurvives,damages

discussed ); Lewis v. Al DiDonna ceehoovii( pet dog dies from overdose of
prescription drug, Fel denepi Imi st wmibed edlai“l 1 * w
should have been “ one pil!/ every other day *
Melendez @il (elevenweekolddachshund puppypurchasedfor$1,200

from Le Petit Puppy in New York City becomes ill and is euthanized in
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California; costs of sick puppy spli t between buyer and seller );
Anzalonev. Kragness cechoxix ( nat cat killed by another animal atanimal

hospital,; damages may include actual wvalue o

fair market value exists )].

Pet Lemon Laws

Some 20 States hawsthdtprevidedegal lecaurse to
people who purchase animals from pet dealers, later found to have a
di sease or defect”)(see Pet Lemon Laws at
www.avma.org/advocacy/state/issues/pet_lemon_laws.asp

New York’'s version is Gener al Busi mbhichs Law
appliestothe sale ofdogs and cats by petdealers and gives consumers
rescission rights fourteen days after purchase if a licensed
veterinarian “ certifies such animal to be unf
illness, a congenital malformation which adverse ly affects the health
oftheanimal,orthepresence ofsymptomsofacontagiousorinfectious
di sease “ [ GBL 8 753 ]. The consumer may (1) r et
a refund of the purchase price plus the costs
certification,(2) returntheanimalandreceiveanexchangeanimalplus
the certification costs, or (3) retain the animal and receive
reimbursementforveterinarianservicesincuringorattemptingtocure

the animal. In addition, pet dealers are required to have animals
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I nspected by a veterinarian prior to sale [ GBL 8§ 753 - a]and provide

consumers with necessary information [ GBL 88 753 -b, 753 -c].

SeveralCourtshaveappliedGBL8§752etseqinSmallClaimsCourts
[see e.g., Rizzo v. Puppy Boutique, 27 Misc. 3d 117 ( N.Y. Civ. 2010
)( defective puppy sold to consumer; judgment
waiver is in direct contradiction to the language and protections of
the statute (GBL 8§ 753) clearly gives the consumer the right to have

anani mal wveterinarian of the consumer’s choosin
requiretheconsumertouseonlyaveterinarianselectedorrecommended

by the pet store...The failure to properly advise the claimant as to

her rights under the | aw is amvaeddi busnaés's peae
pursuantto GBL § 349); Budd v. Quinlin €€ ((consumer purchased puppy

notin good heal and takento veterinarian who charged $2,383.00 which

isrecoverable notunder GBL 753(1) [ damages limited to price for dog

orcathere$400.00] butunderUCCSection2 - 105[breachoftheimplied

warranty of merchantability ); Miuccio v. Puppy City, Inc. ceexel

claimant * purchasbddl aeShi pappy “; violation o
no actual damages, $50.00 awarded ) ; O%Rour ke

(stat ut ory one year guarantee which “ provides th

to have a serious congenital condition ° with
the purchaser can exchange the dog for * anoth

7 does not apply to toy Mal gpatka),viruentbs a | uxat i
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ccexciii

v. United Pet Supply, Inc. (' miniature pinscher puppy diagnosed

with a luxating patella in left rear leg; claims under GBL § 753 must
be filed within fourteen days; claim valid under UCC § 2 - 324); Saxton

CCcexciv

v.Pets Warehouse, Inc. (consumer’s claims for unheal't

not limited to GBL 8§ 753(1) butinclude breach of implied warranty of

merchantability under UCC § 2 - 714 ); Smith v. Tate eV (five cases
involving sick German Shepherds); Saccov. Tate ceexevi (puyers of sick
dog could not r ecover under GBL 8§ 753 because they failed to have dog

examined by licensed veterinarian ); Roberts v. Melendez ceoxevil ((claim

againstLe Petit Puppy arising from death of dachshund puppy; contract
“ clearly outlines the remedies avail algrsea “, do
and buyer failed to comply with available remedies; purchase price of

$1,303.50 split between buyer and seller ]. Pets have also been the

subject of aggravated cruelty pursuant to Agriculture and Markets Law

§353 - a[Peoplev.Garcia coexevii (-« E a r brithatday,defendanthad

pickedupalO - gallonfishtankcontainingthree petgoldfishbelonging

to Ms. Martinez’s three chil dr en -mchdledisior | ed it i
screen, smashing the television screen and the fish tank...Defendant

thencalled nin e-year old Juan into the room and said

to something cool ? Defendant then proceeded
of his shoe one of the three goldfish writhinc
protected by Environmental Conservation Laws [ People v. Doug las

Deelecave “* (D&JReptilesnotguiltyofviolationsofEnvironmental
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ConservationLawforexhibitingalligatoratnightandsellingaDwarfed

Calman)].
[B.1] Implied Warranty Of Merchantability [ U.C.C. 2 -105]
In addition to the cons umer’ s rights under G. BD[L. Ar't

above ] a claim for a defective dog or cat may be asserted under an

implied warranty of merchantability which allows recovery of
veterinariancosts[Hardenberghv.Schudder,2009WL4639722(N.Y.A.T.

2009 ) (“e Stime puppy came within the definition
forthinUCC 2 -105 and since the defendant was a ‘ mer

meaningofUCC2 - 104(1),plaintiffwasentitledtorecoverdamagesunder

atheoryofbreachoftheimpliedwarrantyof merchanta bility...andwas
not limited to pursuing his remedies under article 35 - D of the (GBL
) governing the sale of dogs and cats “ ); RosSs

Misc. 3d 132 ( N.Y.A.T. 2008 )].

Asfordamages Texas recently allowed recovery of damages for the
sentimentalvalue ofapet[Medlenv. Strickland, 353S.W.3d576 (Tex.
App. 2011) and New Jersey refused to expend the concept of emotional
distressdamagestothelossofpets[McDougallv.Lamm,2012WL3079207

(N.J. Sup. 2012)].

[B.2] Pet Cemeteries: G.B.L. 750
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InMan - HungLeev.Hartsdale Canine Cemetery, Inc.,899N.Y.S. 2d
823 ( White Plains City Ct. 2010 ) the plaint.i
damages resulting from the alleged wrongful exhumation and cremation
of Dodo, a mixed breed do g who emigrated with plaintiff from

China...Defendant has counterclaimed for damages resulting from

plaintiff’s alleged breach of an agreement to
mai ntenance of Dodo’s buri al pl ot...Pivotal toc
matter is whether d efendant complied with the statutory requirement

that plaintiff be clearly informed of the option to choose either

perpetual care or annual care for Dodo’s plot a
specifically advised ofthe attendant costs/benefits each formof car e

offers ( GBL 88 750 - g[2] and

750- v )...Plaintiff received all the protections afforded (and )

breached her agreementto pay an annual fee each year for the care and

upkeep of Dodo’s resting place *“.

[B.3] Animal Cruelty: Duty To Groom And Seek Medical Treatment

In People v. Romano, 29 Misc. 3d 9,908 N.Y.S. 2d 520 (N.Y.A.T.
2010) the “Defendant was charged with animal cr
andMarketsLaw8353...the Peopleprosecutedtheanimalcrueltycharge

onthetheorythatdefendant ‘“unjustifiably injured’” her do
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togroomitforaprolongedperiodoftimeandbyfailingtoseekmedical
care for the dog after it was or should have been clear to defendant

that the ani mal required such care”.

[C] Door- To- Door Sales: G.B.L. § §425 -431

“ Some manuf actur er s-to.-dobraales(lrecadse)a.the

sellingpricemaybeseveraltimesgreaterthan...inamore competitive

environment (and)...consumers are less defensive...in their own homes

and... are, especially, susceptible to high%resstu

Personal Property Law [ -“43RPL ‘“ a]f f&& d4(2s5

cool-ohf§’ period to cancel contracts
a result of high pressure door -to-door sal es t“4cPRPLEg428
provides consumers with rescission rights should a salesman fail to

complete aNotice Of Cancellationformonthe back ofthe contract. PPL

8 428 has been used by consumers in New York Environmental Resources

v. Franklin " ( misrepresented and grossly overpriced water

purification system ), Rossi v. 21 st Century Concepts, Inc. odiit—
misrepresented pots and pans costing $200.00 each ], Kozlowski v.

Sears ¢V

[vinylwindows hardtoopen, did notlock properly andleaked
]andinFilpov.CreditExpres sFurniturelnc v [unauthorizeddesign

and fabric color changes and defects in overpriced furniture ].
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Rescission is also appropriate if the Notice of Cancellation form is

notin Spanishfor Spanish speaking consumers <M A failure to “ co
withthedisc losurerequirements of PPL 428 regarding cancellationand

refund rights *® is a per se violation of GBL 349
damages, attorneys fees and costs i |n addition PPL 429(3) provides

for an award of attorneys fees. In Certified Inspection s, Inc. v.

Garfinkel ™ the Courtfoundthatthe subjectcontractwas covered by

PPL 426(1) ( “ The contract provided by plainti
terms required by article 10 - A, particularly with regard to the right

of cancellation as provided in ( PP L 428). Under the circumstances,
defendants effectively cancelled the contract

[C.1] Equipment Leases

For an excellent * exploration of the ( U.C.
provisions governing the private parties to ( equipment lease
agreement s )Sterling Kaianal Bank v. Kings Manor Estates edix (¢
“ The defendants...claimthat the equipment | e
and deception in the inception, was unconscionable and gave rise to
unjust enrichment...the bank plaintiff, knowing of the fraudulent
conduct, purchasedtheinstantequipmentlease ata deep discount, and

by demanding paymentthereunderactedinamannerviolating...(G.B.L.

§ 349 ) * )]
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In Pludeman v. Northern Leasing Systems, Inc. 3 class of small

businessownerswhoha denteredintoleaseagreementsforPOSterminals

asserted that defendant used “ deceptive pract
onerous | ease terms. According to plaintiffs,
representatives presented them with what appeared to be a one - page

contra ct on a clip board, thereby concealing three other pages
below...amongsuchconcealeditems...(were a)no cancellation clause
andnowarrantiesclause,absoluteliabilityforinsuranceobligations,

a | ate charge clause, and provisi candNewYorkatt or n
as the chosen forum “, all of which were in “ sma
I n sustaining the fraud cause of action ageée
named corporate officers the Court noted that
structure and format of the dec eptive Lease Form and the systematic

failure by the sales people to provide each lessee a copy of the lease

at the time of its execution that permits, at this early stage, an

inference of fraud against the corporate officers in their individual

capacities and not the sales agents *

[C.2] Furniture Extended Warranties

“ The extended warranty and new parts warran
extraordinary profitsfortheretailers...andforrepairshops. Ithas

been estimated that no more than 20% of the people who buy warranties
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everusethem...Ofthe20%thatactuallytrytousetheirwarranties...(
some ) soon discover thatthe real costs can easily exceed the initial
cost of the warranty % dmrDvdskiniv.tevitzEurriture

Co.,Inc.  °¥™ the consumer purchased furniture from Levitz Furniture

Company with “ defects ( that ) occurred withi
delivery * Levitz’'s attempt to disavow |iabil:|
warranty and a five year extended warranty was rejected b y the Court

for | ack of notice ( “ The purported | imited w

the defendant attempts to rely on appears on the reverse side of this

one page sale order ‘. The defendant has not d
doesnotconcludethattheplai ntiffwasawareoforintendedtobebound

by the terms which appear on the reverse side of the sale order...the
solicitationandsaleofanextendedwarrantytobehonoredbyanentity

thatis different fromthe selling party is inherently deceptive if an

express representation is not made disclosing who the purported

contracting party is “ ); See also: Gi4'rr(atano
extendedwarranty forautomobile brake pads); Kimv.BMW of Manhattan,

Inc. ™V ( misrepresented automobile extended warranty ) ; Petrello v.

Winks Furniture ° ( misrepresenting a sofa as being covered in

Ultrasuede HP and protected by a 5 year warranty ).

[C.3] Giftcards
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In three class actions purchasers of gift cards challenged the imposition of dormancy fees by
gift card issuef§*. Gift cards, a multbillion busines€, may f el i minate the
a perfect present ( but ) the recipient might find some cards are a pain in the neck. Many come with
enough fees and restrictions that you might be bettgiving a check. Most annoying are expiration
dates and mai nt e n &N dreaddition, gift cardsimay ooy be Hieeer any special
consideration in a bankruptcy proceedf{t

cdxx 5 class of consumers

In Lonner v. Simon Property Group, Inc.
challengedtheimpositionof giftcarddormancyfeesof$2.50 permonth
setting forth three causes of action seeking damages for breach of
contract, violation of General Business Law 34¢
enrichment. Within the context of de fendant’'s motion to dism
amended complaint, the Court found that the Lonner plaintiffs had
pleaded sufficient facts to support causes of action for breach of
contract based upon abreach ofthe implied covenant of good faith and
fair dealing and a v iolation of GBL 349. In Llanos v. Shell Oll
Company*™™  aclassofconsumerschallengedtheimpositionofgiftcard
dormancy fees of $1.75 per month setting forth four causes of action
seeking damages for breach of contract, breach of the implied covenant
of good faith and fair dealing, unjustenrichmentand violation of GBL
349. Within the context of defendant’s motion t
as preempted by GBL 396 - I and for failure to state a cause of action,

the Court found that the claims of the Llanos plaintiffs were not

preemptedbyGBL396 - landremittedthe matterforconsiderationofthe
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merits of each cause ofaction. Andin Goldmanv. Simon Property Group,

Inc cdxxii

, a class of consumers also challenged dormancy fees and the
Court found that there was no private right of action under GBL 396 -
and that CPLR 4544 applies to business gifts which involve a consumer
transaction. The Court also restored claims for injunctive relief and
declaratoryjudgmentandallowed plaintiffsto plead unjustenrichment
and money had and received as alternative claims to the breach of
contract cause of action. In an earlier decision the Court found that
these claims were not preempted by federal law oo
The struggle between gift card issuers [a rriltion dollar business] and cooperating banks
and consumers over the legality of excessive fees including expiration or dormancy fees
goes on with gift card issuers trying to morph themselves into entities protected from state consumer
protection statutes by federal preption.The mostrecentbattle isoverwhetheror
notactions[whichrelyuponthe commonlawandviolations of salutary
consumer protection statutes such as GBL 88 349, 396 - landCPLR §4544
] brought by New York residents against gift card issuers and

cdxxiv

cooperatingbanksare preemptedbyfederallaw .Althoughthisissue

seeminglywasresolvedearlierin Goldman ™ | veryrecently, the Court
Sharabani v. Simon Property Group, Inc. cdovi 5 consumer class action
challenging, inter alia , a renewal fee of $15.00 imp osed after a six

months expiration period, raised the issue anew by holding that the
claims stated thereinwere preempted by federal law. This decisionwas

reversedonappeal el 1nadditionthismaybeanareaforlegislative
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efforts to limit, if not otherw ise prohibit, expiration dates and
service fees of any kind as enacted by other States cboxvii

See also: Clifford, Gift Cards With Bells and Whistles, NYTimes
Online, Dec. 10, 2010 (“retailers are devisingr
more appealin g because gift cards increase shopping traffic and
encourage higher spending once people visit to redeem them. The cards
alsoessentiallyactasaninterest - freeloan,wheretheretailertakes
money now and does not have to give anything in return for a wh Il e”);
Consumers can exchange giftcards for cash, The Journal News, December
25, 2010, p. 15A (“Sites charge fees, sellers
of value (see www.swapagift.com, www.monstergiftcard.com,

www.cardpool.com, www.plasticjungle.com ) .

[C.4.2] Releases

In Laydenv.Plante, 101 A.D.3d 1540 (3d Dept.2012) ahealth club
customer was injured lifting weights. The Court refused to enforce a
release. “An agreement that seeks to release ¢
consequences of hisor her own negl| igence must ‘plainly and p
state that it extends this far...The release at issue here makes no
unequivocalreferenceto any negligence or fault of the fithess center
empl oyees or agents but merely enumerates act.i

part that wil | not lead to liability ... This release does not bar
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plaintiff’s claim”).

[C.5] Toning Shoes

See Martin, Reebok to Pay Settlement Over Health Claims,
www.nytimes.com (1 9/ 29/ 2011) (“More dashed hopes for t
perfect derriere -andt he once highflying industry of toning shoes and
clothingthatpromotessuchambitions. ThosefancyReeboksneakersthat
promise better | egs and a better behind *with
likeeveryothersneaker,federalregulatorssaidWednesday,andR eebok

Internationalis liable for $25 million in customer refunds for making

false claims about iIits EasyTone | ine. ‘Consume
wor kout, nit to get worked over’'”).

[D] Lease Renewal Provisions: G.O.L. 8 5 -901

InAndin International Inc.v .Matrix Funding Corp. coix the Court

held that the automatic renewal provision in a computer lease was

ineffective under G.O.L. 8 5 - 901 because the lessor failed to notify
|l essee of | essee’ s obligation to provide notic
renew. In addition, the provision may be unconscionable (under terms
of Il ease unless |l essee “ is willing to meet the

for the purchase of the equipment, ( lessee ) will be bound for a

successive 12 - month period to renting the equipment. This clause,
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which, in essence, creates a perpetual obligation, is sufficiently
one - sidedandimbalanced sothatitmightbe foundtobe unconscionable

( under Utah law ) “ )]

[E] Licensing To Do Business: C.P.L.R. 8 3015(e)

C.P.L.R.83015(e)provides , i n part, that “ Where the j
cause of action against a consumer arises from
of a business which is required by state or local law to be
licensed...the complaint shall allege...that plaintiff is duly
licensed...The failure of the plaintiff to comply...will permit the

defendant ( consumer ) to move for dismissal *

applied to
[1] Home Improvement Contractors [Tri - State General
Remodeling Contractors, Incv.InderdaiBaijnauth cox - (sglesmendonot
haveto have aseparatelicense); Routierv. Waldeck chod « The Home

Improvement Business provisions...were enacted to safeguard and

protect consumers against fraudulent practices and inferior work by

those who would hold themselves out as home improvement contract ors *
); Power Cooling, Inc. v. Wassong odboi—
(N.Y.C.AdministrativeCode820 - 386[2]requiringthelicensingofhome

improvement contractors does not apply to the installation of room
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air - conditioners); Colorito v. Crown Heating & Cooling, In T N (

“ Without a showing of proper |icensing, defen
contractor ) was not entitled to recover upon its counterclaim ( to

recover for work done ) “ ) ; ®5(hemeimprevenientv . Wol f
statute, County Law 8§ 863.313 appliesto barn renovations); Cudahyv.

Cohen®™*  (‘unlicenced home improvement contractor unable to sue

homeowner in Small Claims Courts for unpaid bills ); Moonstar

Contractors, Inc. v. Katsir cdoovi(license of sub - contractor cannotbe

usedbygeneral contractortomeetlice nsing requirements). Obtaining

a license during the performance of the contract may be sufficient (

Mandioc Developers, Inc.v. Millstone cdoovii ) \while obtainingalicense

after performance of the contract is not sufficient ( B&F Bldg. Corp.

V. Liebig ¢V« Tlggslative purpose...was not to strengthen

contractor’s rights, but to benefit consumers
from the homeowner to the contractor to establish that the contractor

is |licensed * )];

[2] Used Car Dealers [ B & L Auto Group, Inc. v. Zilo g Caoxix
( used car dealer’”s claim against consumer for
used car of $2,500.00 dismissed for a failure to have a Second Hand

Aut omobil e Dealer’”s | icense pursuant to New Yc

Consumer Affairs Regulation when the car was so Id)];
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cdxl

[3] DebtCollectors [In Centurion Capital Corp. v. Druce
( plaintiff, a purchaser of credit card debt, was held to be a debt
collectorasdefinedinAdministrative CodeofCityofNewYork§20 - 489
and because it was not licensed its claims against defendant must be
di smissed “ ];

[4] PetShops [ Rizzov. Puppy Boutique, 27 Misc. 3d 117 (

N.Y. Civ. 2010 )( defective puppy sold to con

N

documents issued by the defendants...indicate that the defendants are
properly licensed by the City of New York. This, when coupled with the
fact thatthereisnosuch entity asthe defendantbusinessregistered
withthe Departmentof State constitutes adeceptive business practice

( under GBL &8 349 )").

[5] Employment Agencies

In Rhodes v. Herz, 27 Misc. 3d 722,897 N.Y.S. 2d 839 (N.Y. Sup.
2010) “ At issue i s whether article 11 of the (GB
employment agencies in New York provides for a private civil right of
action for individuals to sue for civil remedies based on violations
of the statute (finding that it does not). Itis clea rthat (GBL) 189
provides a comprehensive enforcement mechanism for the regulation of
|l icensed empl oyment agencies”; Compare: Sheltoc

Management, Inc., 11 Misc. 3d 345 (N.Y. Sup. 2005)(private right of
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action) and Masters v. Wilhelmina Model Agency, Inc., 2003 WL 145556

(S.D.N.Y. 2003)(no private right of action).

[6] Other Licensed Businesses [ B & L Auto Group, Inc. v.
Zilog " ( “ The legal consequences of failing to
license are well known. Itis well set tled that not being licensed to

practice in a given field which requires a license precludes recovery

for the services performed “ either pursuant tc
merit...This bar against recovery applies to...architects and

engineers, car servic es, plumbers, sidewalk vendors and all other

businesses...that are required by |l aw to be I

[E.1] Massage Therapy: Education Law 8§ 6512(1)

“ To the extent t hat the small cl aims actic

allegations that defendant unlawfully pr acticed mani pul ati or

massage therapy in violation of Education Law § 6512(1), no private

right of action is available“nder the statue
[F] Merchandise Delivery Dates: G.B.L. § 396 -u
“ In order to induce a sal eiahcestoresatesmare and ap

often misrepresent the quality, origin, price, terms of payment and
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delivery date of or der e®" ménnMalkeanWinks e “

cdxliv

Furniture ,asalesmanpromiseddeliveryofnewfurniturewithinone

week and thenrefusedtoreturnthe co nsumer’ s purchase price
canceled two weeks later unless she paid a 20% cancellation penalty.

GBL §396 - u protects consumers from unscrupulous salesmen who promise

that merchandise will be delivered by specific date when, in fact, it

is not. A viol ation of GBL 8§ 396 - u [ failing to disclose an estimated

delivery date in writing when the order is taken [ GBL § 396 -u(2) ],

failing to advise of a new delivery date and giving the consumer the

opportunity to cancel [ GBL § 396 - u(2)(b) ], failing to honor the

consumer’'s election to cancel without i mposing

[GBL 8396 -u(s)©) ], failing to make a full refund within two weeks

ofademandwithoutimposingacancellationpenalty [ GBL §396 - u(2)(d)
1] allows the consumer to rescind the pur chase contract without
incurring acancellation penalty cdv Aviolation of GBL 396 - uisaper

se violation of GBL 349 which provides for treble damages, attorneys

feesandcosts ™V |naddition, GBL 396 - u(7) provides for a trebling
of damages upon a showing of a wilful violation of the statute cdlvi
I n Dweyer v. Montalbano’s Pool “ Patio Cent

furniture store failed to timely deliver two of six purchased chairs.
The Court found that the delayed furniture was not
“ cus4noamd e * and tsloeviolated@&B.L.8396 - u(2)infailing

to fill in an *“ * estimated delivery date * on
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statute “, failing to give notice of the del ay
of her right to cancel under G.B.L. 8 396 - u(2)(b). The Court awarde d

G.B.L. 8396 - u damages of $287.12 for the two replacement chairs,

trebledto$861.36underG.B.L.396 - u(7).Inadditionthe Courtgranted
rescissionunderU.C.C.8§2 -601 [ * i f the goods or tender
failinanyrespecttoconformtothecontrac t,thebuyermay (a)reject

the whole...” ] awarding the customer the cont

upon return of the furniture.

InJuliov.Villency clix t he Court held “ that an item
orderedinone of several designs, materials, sizes, colors or fabrics
offered by a manufacturer to all of its customers, if made pursuant to

an order specifying a substantial portion of its components and

el ements, is i n substan-tmaale gart custom
[F.1] Merchandise Layaway Plans: G.B.L. § 396 -t
GB.L.§8 3%-t “ governs merchandise sold accordi

plan. Alayaway planis defined asapurchase overthe amount of $50.00
wheretheconsumeragreestopayforthepurchaseofmerchandiseinfour

or more installments and the merchandise is delivered i n the future
[ Amiekumo v. Vanbro Motors, Inc. cd (failure to deliver vehicle

purchased and comply with statutory disclosure requirements )]. While

G.B.L.8396 - tdoesnotprovideaprivaterightofactionforconsumers
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it is has been held that a violation of G.B.L. 8 396 -tisa per se
violationof G.B.L. §349thusentitlingtherecovery ofactualdamages
or $50 whichever is greater, attorneys and costs

[ Amiekumo v. Vanbro Motors, Inc., supra ].

[F.2]  Price Gouging

G.B.L. 8396 -rprohib its price gouging during emergency

situations. InPeoplev. My Service Center, Inc. cdi " the Courtaddressed

the charge that a “ gas station ( had infl ated
its gasoline * after the *° abnor mal mar ket di
Hurricane Katr i na in the summer of 2005. “ this Cou

] r

respondent’s pricing patentl!l y-rvgivenlsch ed GBL § 2
excessive increases and the fact that such increases did not bear any

relation to the supplier’”s costs. .. Regardl ess
to anticipate market fluctuations to remain competitive,

notwithstanding the price at which it purchased that supply, is
preciselythemanipulationandunfairadvantage GBL 8396 - risdesigned

to forestall “. See also: Peopi¥e;PeapleiBvo eattheel C.
Boys Equipment Co., Inc. cdii - people v. Wever Petroleum Inc. cdiv ¢
disparity in gasoline prices following Hurricane Katrina warranting

injunction ); People v. Chazy Hardware, Inc. v (‘generators sold

following ice storm at unconscionable prices ).
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[F.3] Price Matching

In Dank v. Sears Holding Management Corporation ¢V the court
addressed the concept of deceptiy eThécpurti ce mat c
stated that “The complaint alleges that Sears
promising...to match t hdentitafborandedatenmowith tieen

same features currently available for sale at another local retail

store’”. The complaint further alleges that the
three differentlocationsthat Sears sellhimaflat - screentelevision
at the same pri ce at which it was being offered by another retailer.

His request was denied at the first two Sears locations on the basis
thateachstoremanagerhadthediscretiontodecidewhatretailersare

considered localand what prices to match. Eventually he purc hasedthe
televisionatthethird Searsatthepriceofferedbyaretailerlocated

12 miles from the store, but was denied the $400 lower price offered

by a retailer located 8 miles from the store...the complaint states a

cause of action under GBL 349 and 350".

[F.4] Retail Price Restraints

In People v. Tempur - Pedic International, Inc. cdviit  the Attorney

GeneralallegedthatdefendantmattressmanufacturerviolatedGBL369 -a
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through its retail pricing policy which even though they are

unenforceable and not act ionable are not illegal.

[G] Retail Refund Policies: G.B.L. § 218 -a

Some stores refuse to refund the consumer’ s
upon the return of a product [ “ Merchandise, i
Exchanged Within7 Days of Purchase for Store Credit...No Cash Refunds

or Char ge Cr°d ].InBakerv.Burlington Coat Factory

Warehouse ™ | a cl ot hing retailer refused to refund
payment when she returned a shedding and defective fake fur two d ays
afterpurchase.GeneralBusinessLaw§8218 -a [ “ GBL-a8 “218permits

retailers to enforce a no cash refund policy if there are a sufficient

number of signs notifying consumers of “ its r
whether it is ‘ in cashy onoae acredit™oninly
McCord v. Nor ™ st hveusmwsi ¢ st erreef’isnchopol i cy “ w;
posted at each cash register *“. Pl aintiff fail

i nstrument was defective or that t here was a

mer chantabi |l ity gteenBank NEw Zereck cddii ¢« defendant
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hadviolated(G.B.L.§218 - awhenitsoldaboattoJacobs...(byfailing
)topostitsrefundpolicy...Jacobswasawardedarefund(andattorneys
fees of $2,500 )” ): I n Per“®™ theconBumerpuehas o ned c s

a defective air conditioner and sought a refund. The Court held that

defendant’s refund policy [ “ No returns or ex
the very bottom “ of invoices and sales receinpt
violated G.B.L. § 218 - a(1). In addition, th e air conditioner was

defective and breached the implied warranty of merchantability under
Uu.Cc.C.g2 -314.
If, however, the productis defective and there has beenabreach
of the implied warranty of merchantability [ U.C.C. § 2 - 314 ] then
consumers may r ecover all appropriate damages including the purchase
price in cash [ U.C.C. § 2 -714] ™ Inessence, U.C.C. § 2 - 314
preempts ' GBL § 218 - a [ Baker v. Burlington Coat Factory
Warehouse ™ ( defective shedding fake fur ); Dudz
Sports il (defecti ve baseball bat ) ]. It has been
failuretoinformconsumersoftheirstatutoryrighttoacashorcredit
card charge refund when clothing is defective
violation of GBL 349 which provides for treble damages, attorneysfe es

and costs  Sdxix

[G.1] Retail Sales Installment Agreements: P.P.L. § 401
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New York’ s Retail Il nstall ment Sales Act 1is
401 et seq. In Johnson v. Chase Manhattan Bank USA cdxx 3 credit card
holder challenged the enforceability o f a mandatory arbitration
agreementon,amongstothergrounds,thatitviolatedP.P.L.8413(10(f)
which * wvoids a provision in a retail installm
which the retail buyer waives any right to a trial by jury in any

proceedingarisingou t of the agreement Nonet hel ess t
found the arbitration agreement enforceable because the Federal
Arbitration Act

preempts state | aw to the extent that 1t cor

FAA “ .

[H] Rental Purchase Agreement: P.P.L. § 500

Personal Property Law 88 500 et seq [ “ PPL 88
consumers who enter into rental purchase agreements with certain
reinstatementrights should theyfall behind inmaking timely payments
or otherwise terminate the contract [ PPL §
501].InDa  visv.Rent - A- Centerof America, Inc cdxxd - the Courtawarded
theconsumerdamagesof$675.73becausetherenterhadfailedtoprovide
substitute furniture of a comparable nature after consumer reinstated
rental purchase agreement after skipping payment. In Sagi ede v.

Rent - A- Center ' theCourtawardedtheconsumersdamagesof$2,124.04
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after their TV was repossessed

( “ this Court finds that, in keeping with the
Property Law which attempts to protect the consumer while

simultaneou  sly allowing for a competitive business atmosphere in the

rental - purchase arena, that the contract at bar fails to reasonably

assess the consumer of his rights concerning r

[H.1] Renewal Provisions

In  Ovitz v. Bloomberg L.P., 77 A.D. 3815, 909 N.Y.S. 2d 710 {IDept. 2010) the Court
held that Athe automatic renewal provi 90lpn of
and o6unenf ®0lcsmee ddfeadants(toprodde the requisite notice to plaintiff that the
two-year subscription term was b@ automatically renewed...Nor did plaintiff allege actual injury
resulting from the alleged deceptive practices, since defendants did not commence enforcement
proceedings against plaintiff and are not seeking to collect fees or payments from plaintiff in

connection with the cancell ation of his subscr

[H.2] Tiny Print

In Pludeman v Northern Leasing Systems, Inc ., cddit g class of
small business owners who had entered into lease agreements for POS
[Point Of Sale] terminals asserted that defendant used “decept
practices, hid material and onerous lease terms. According to
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plaintiffs, defendants’ sales representatives |
appearedtobeaone - page contractonaclip board, thereby concealing

three other pages below... among such concealed items...[were a] no

cancellation clause and no warranties clause, absolute liability for

insurance obligations, a late charge clause, and provision for

attorneys fees and New York as the chosen for

i n smal It “proirn

113

microprint®“. The Appell ate Diyv

Departmentcertifiedthe class cdodv noting that, “liability c
on a single issue.

Central to the breach of contract claim is whether it is possible to

construe the first page of the lease as a complete contract...

Resolution of this issue does not require indi
Subsequently, the trial court awarded the plaintiff class partial

summary judgment on liability on the breach of contract/ overcharge

cdlxxv

claims

[l Implied Warranty Of Merchantability : UcCcC.82 -314

U.C.C.82 - 314 provides consumers with an implied warranty of
merchantability for products and has arisen in consumer lawsuits
involving air conditioners [ Bimini Boat Sales, Inc. v. Luhrs
Corp. >V (defective fi shing boat; “ the dealer agreemer

partiesfailedto effectively disclaimthe implied warranty offithess
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for a particular purpose since the purported disclaimer was not

conspicuous “ ); Perel 9 EGaefdctwgaroni cs
conditioner;breac hoftheimpliedwarrantyofmerchantability);alarm

and monitoring systems [ Ciri | v(conBattomi n’ s |
clause disclaiming express or implied warranties enforced ), kitchen

cabinetdoors[Malulv. Capital Cabinets, Inc. cdxdix (kitchencabinets

tha tmeltedinclose proximityto stove constitutesabreachofimplied

warranty of merchantability; purchase price proper measure of damages

), fake furs[Bakerv. Burlington Coat Factory Warehouse cdox (U.C.C.

§2 - 314preempts > GBL§218 -a],baseballbats[ Dudzi k v. Klein
All Sports ¢l 1 and dentures [ Shaw - Crummel v. American Dental

Plan ¢« Therefore implicated in the contract

that the dentures would be fit for chewing and speaking. The two sets

of dentures...were clearly not fit for these purposes “ )]

[15] Telemarketing

It is quite common for consumers and businesses to receive
unsolicited phone calls, faxes and text messages cdboxiv- gt their homes,
places of business or on their cellular telephones from mortgage
lenders, creditcardco mpaniesandthelike. Many ofthese phonecalls,
faxesortextmessagesoriginate from automated telephone equipmentor

automaticdialing - announcing devices, the use of whichisregulated by
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Federal and New York State consumer protection statutes.

[A] Federal Telemarketing Rule: 47 U.S.C. § 227

cdlxxxv

cdlxxxvi

On the Federal level the Telephone Consumer Protection Act
[ TCPA ] pr olntetaliat s,“t he * use [of] any tel ephonce
machine, computer or other device to send, to at elephone facsimile

machine, an unsolicited advertisement...47 U.S.C. § 227(b)(1)©

wedooit A yvijolation of the TCPA may occur when t
( are ) made before 8 a.m. or after 9 p.m. “ o
(has) failed toimplementdo -not-cal procedures “ [ Weiss vVv.

Wireless, Inc. cdboviii 1 Seealso: Holsterv. Cohen, 80A.D.3d 565,914
N.Y.S. 2d 650 (2d Dept. 2011)

(“The TCPA prohibits the use of ‘any telephone

send. .. an unsolicited advertisement’' ... Here tfF
sufficiently alleged that he received unsolicited advertisements from

the defendant via facsimile in violation of the
Cumbo & Associates, Inc., 32 Misc. 3d 24 (N.Y.A.T. 2011)( summary

judgment against defendant for violating TCPA; r emand for assessment

of damages).

The purpose of the TCPA is to provide a r e
are subjected to telemarketing abuses and ' to

sue and obtain monetary awards based on a viol
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w cdIxxxix

The TCPA may be used by consumers in New York State Courts

including Small Claims Court [ Kaplan v. Democrat & Chronicle cdxe -
Shulmanyv. Chase Manhattan Bank, cdxc - (TCPAprovidesaprivate right of
action which may be asserted in New York State Courts )]. See Pollock

v. Island Arbitration & Mediation, Inc., 22 Misc. 3d 463, 869 N.Y.S.
2d 740 ( 2008 )( “ The statute preserves the
“* famously classified by United States Supr eme
Brandeis as ‘ the most c o mpanétteeghtsiostvaduedd f r i g
by civilized men 7" ).

The use of cellphone text messaging features to send
advertisements may constitute a violation of TCPA [ Joffe v. Acacia
Mortgage Corp.  °¥¢" ] However, the Court in Pollock v. Island
Arbitration & Mediation, Inc., 22 Misc. 3d 463, 869 N.Y.S. 2d 740
(2008)hasheldthatattemptingtoplace over100faxestoacellphone
by means other than *® using a random or sequen
does not constitute a violation of TCPA.

In Sternv. Bluestone cdii - the Courtof Appeals held thatmonthly

faxes from an attorney concerning attorney malpractice were

informational only and did not violate applicable statutes.

1] Exclusive Jurisdiction
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Some Federal Courts have held that the states have exclusive
jurisdiction over private causes of action brought under the TCPA cdxeiv
while others have not ¢ The U.S. Supreme may resolve this issue
shortly (see Supreme Court Grants Review of Telephone Consumer
Protection Act Case, NCLC Reports Vo l. 30 (July/August 2011)( Mims v.
Arrow Financi al Services, LLC, 2011 WL 121222¢

Second, Third,Fourth,Fifth,NinthandEleventhCircuitshaveheldthat

federal courts lack federal - question jurisdiction over private TCPA
actions...The Sixth and Seventh Circuits find federal question
jurisdiction exists over TCPA claims”). Some St

the Federal TCPA does not preempt State law analogues which may be

stricter "  Some scholars have complained that *“
for private enforcement actions to be brought by prose plaintiffsin

small claims court and practically limited enforcement to such

t ri buna™¥ . Underthe TCPA consumers may recover their actual
monetarylossforeachviolationorupto$500.00indamage s,whichever

is greater [ Kaplan v. Life Fitness Center chkevii -« t hat plaintiff
entittedtodamagesof$500forthe TCPAVviolation(and)anadditional

award of damages of $500 for violation of the
trebledamages maybeawardedupona showing that “ defendant \
and knowingly V%% |the e ) Antollino v. Hispanic Media

Group, USA, Inc 9. ( plaintiff who received 33 unsolicited fax

transmissions awarded “ statutory damages of $
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violation * )] .aVirgmia&ae@durtclass action against
Hooters resulted in a jury award of $12 million on behalf of 1,321

persons who had received 6 unsolicited faxes 4" Recently, the Courtin
Rudgayzer & Gratt v. Enine, Inc. di " held that the TPCA, to the extent

it res tricts unsolicited fax advertisements, is unconstitutional as

violative offreedomofspeech. Thisdecisionwasreversed dit however,
by the Appellate Term ( “ A civil |Iiberties org
injury attorney might conceivably send identical com munications that
therecipienthaslegal rights thatthe communicating entity wishes to
uphold; the former is entitled to the full ambit of First Amendment
protection...while the | atter may be regul ated
). In Bonime v. Management Tra ining International 4V the Court declined
to pass on the constitutionality of TPCA for a lack of jurisdiction.
Bl New Yorkés Telemarketing Rwle: G.B.L. A
On the State level, General Business Law § 399 -p [ GBL-p8 399
“ 1 * also pl aces ronthé usa of dutonsatics

dialing - announcing devices and placement of consumer calls in

t el emar k e?® isuclyasrequiringthedisclosure ofthe nature ofthe
callandthe name ofthe personon whose behalfthe callis being made.
Aviolationof GBL 8399 - p allowsrecoveryofactualdamagesor$50.00,

whichever is greater, including trebling upon a showing of a wilful
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violation.
Consumers aggrieved by telemarketing abuses may sue in Small
Claims Court and recover damages under both the TCPA and GBL 8399 -p

dvi

[Kaplanv.FirstCityMortgage (consumersuestelemarketerinSmall

Claims Court and recovers $500.00 for a violation of TCPA and $50.00

for a violation of GBL § 399 - p); Kaplan v. Life Fitness Center dvit -
consumer recovers $1,000.00 for viol ations of TCPA and $50.00 for a
violation of GBL 8§ 399 -p )l
[C] Telemarketing Abuse Act: G.B.L. 8 399 - pp
Under General Business Law § 399 -z [ GBL-z8 “399 known a
the “ Do Not Call *“ rule, consumers may prevent

unsolic itedtelephonecallsbyfilingtheirnamesandphonenumberswith

a statewide registry. “ No telemarketer. .. may
sales calls to any customer more than thirty da
name andtelephone number(s)...appearonthethen currentquarterly no

telemarketing sales calls registry “. Violatic

subject the telemarketer to a maximum fine of $2,000.00. In March of

2002 thirteen telemarketers accepted fines totaling $217,000

formaking calls to personswhojoined the Do Not Call Registry. Vit
addition *“ [n]J]othing ( in this rule ) shall be

anyrightwhichanypersonmayhave underanyotherstatute oratcommon
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[D] Telemarketing Abuse Prevention Act: G.B.L. § 399 - pp

Under General Business Law § 399 -pp [ ¢ GBLp®P 39P known a

the Telemarketing And Consumer Fraud And Abuse Prevention Act,

telemarketers must register and pay a $500 fee

[GBL8399 -pp(3) ] and post a $25,000 bond *“
York State ) for the benefit of any customer injured as a result of a
violation of this secti opp@4)] Thec&tBitate 8 399
registration may be revoked and a $1,000 fine imposed for a violation

of this section and other statutes including the Federal T CPA. The
registered telemarketer may notengage in a host of specific deceptive

[GBL8399 - pp(6)(a)]orabusive[GBL&399 - pp(7)]telemarketingacts

or practices, must provide consumers with a variety of information [

GBL 8 399 - pp(6)(b)] and may teleph one only between 8:00AM to 9:00PM.

A violation of GBL § 399 - ppis also a violation of GBL 8§ 349 and also

authorizes the imposition of a civil penalty of not less than $1,000

nor more than $2,000.

[E] Unsolicited Telefacsimile Advertising: G.B.L. 8 396 - aa

This statute makes it unl awf ul to ¢ i
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transmission of fax messages promoting goods or services for purchase

by the recipient of such messages “ and provid
action for individuals to seek “ handreddoflars, damages
whichever is greater “. I n Rudgayser®™ gheGratt

Appellate Term refused to consider

“ whether the TCPA has pr ee mp-tandvhqeo@pdst. L. ) 8§ 3!
“ However, in Weber v. U.S. Srice®I|TheGagnnedtewt ur i t i e
Supreme Court held that the TCPA “ prohibits &
advertisements, and the plaintiff therefore has alleged facts in his

complaint sufficient to state a cause of action under the act.

Furthermore...(GBL § 396 -aa)canno t preempt the plaintiff’s
cause of action *“. And in Gott % etheCourtofCar ni v a
Appeals vacated a District court decision which held thata G.B.L. 8§

396 - aa claim was not stated where there was no allegation that faxes

had been sent in intrastate commerce.

Properpleadingwas addressed by the Connecticut Supreme Courtin

Weber v. U.S. Sterling Securities, Inc. it which noted
theGBL39% -aa “ provides an exception from | iabil]
transmissions: ° Tshallsiotapphe.toitransmissions not

exceeding five pages received between the hours of 9:00P.M. and 6:00
A. M. |l ocal time *7”. The Connecticut Supreme Co

court’s concl usi on-a'a tphraetcl8u8868 t he plaintiff’'s

claim because the fax underlying the plaintiff’s
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theexceptioncontainedinthatstatute. Thatis, becausethe plaintiff

failedtoallege thathe had received an unsolicited fax advertisement

between the hours of 6 a.m. and 9 p.m., or that he had received and
unsolicitedfaxadvertisementinexcessoffive pagesbetweenthehours
of6a.m.and9.P.m.,thefaxatissueisnotactionable under§396 - aa

Nonet heless, the plaintiff did state a cl air-r

as noted above.

[16 ] Weddings

Weddingsareuniqueexperiencesandmaybecancelledorprofoundly
effectedbyabrokenengagement[seeCalauttiv.Grados diit - (prospective
groom recovers $8,500 value of engagement which prospective bride
refused to return); DeFina v.Scott ™ ( * The parties, once e
sue and countersue onissues which arise from the termination of their
engagement. Thedisputesconcernthewedding preparationexpenses, the
engagement ring, third - party gifts and the premarital transfer of a

one - halfinterestinthereal propertywhichastobethe maritalabode

“)y ], failure to deliver a contracted for wedc
Dandy,LLC * ( “ Defendant’'s breach of contract | eft
a suitable wedding hall for her wedding a mere two months before the

scheduled date for her wedding. Monetary damages would adequately

compensate Plaintiff for he |l oss. A bride’s we
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of the happiest occasions in her life. It is a time filled with love

and happiness, hopes and drea ms...( She) secured the perfect wedding
hallforherwedding,namely Sky Studios (which)isaunique, high -end
eventlocation with spectacular views of New York City...As Plaintiff

is from lowa, this will negatively interfere with the traveling plans

of numerous out - of - town guests... Defendant is obligated to make its

space available for Pl aint i"fweddisgpGrsuanttetmber 15
terms of its agreement “ ) or “ ideal wedding

dxvi

Thompson Manor, Inc. ( unhappy bride recovers $1 7,000 in economic

and non - economic damages plus costs arising from defendant, Lord

Thompson Manor’'s * failure to perform a contr a
services and accommodations “ )], failure to de
singer [ see Bridget Griffin - Amielv. Frank Terris Orchestras bt e

the bait and switch dvil o f a “sdfmething crooner “ for t
20-somet hing “* Paul Rich * who promised to deliywv
hits, rhythm -and-bl ues and disco classics “ )], fail:
properphotographsof thewedding[see Andreaniv.RomeoPhotographers

& Video Productions dix « The Plaintiff asserts that t

the pictures were unacceptable as to color, lighting, positioning and

events...The majority of the photos depict dark and grey backgrounds

andverypoorlighting. Thecolorswereclearlydistorted, forexample :
there were picture taken outdoors where the sky appeared to be purple

instead of blue or gray; pictures where the grass and trees appeared
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to be brown instead of green and pictures where the lake appeared to

beblueinsomeshotsandbrowninothershots .Themajorityoftheindoor

pictures were dark, blurry and unfocused “ )].
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16A.D.2d353,792N.Y.S.2d 434 (2005)(allegationsthatinsurer
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788N.Y.S.2d 349(2005)(denial ofinsurance claimnotmaterially
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Penthouse LLLPv.CPS1Realty LP ,24Misc.3d 1238 (N.Y.Sup. 2009
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( privatedisputenotconsumeroriented); Solomonsv.Greensa tHalf

Hollow,LLC , 26 Misc. 3d 83 ( N.Y.A.T., 2d Dept. 2

view, plaintiff’s cause of action was based o1
that was unique to the parties, rather than conduct that affects

consumers at | ®ecgtrelv.Metl Loft Manag ement, LLC , 30

Misc. 3d 1212(A) (N.Y. Sup. 2010)(violation of Roommate Law, RPL

235- f; GBL 349 claim not stated because not consumer oriented

conduct);  LincolnLifeandAnnuityCo.v.Bernstein ,24Misc.3d1211

( Onondaga Sup. 2009 ) ( “ tiDetHeigcouhermldaineg set f or

) thatthe policyissued by Lincoln Life was a standard - form policy
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Reverse Mortgage, LLC , 27 Misc. 3d 1201 ( N.Y. Sup. 200
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HudsonRiverPark Trust , 16 Misc. 3d 1135 ( N.Y. Sup. 20Cc
the alleged deceptive prac tices occur between relatively

sophisticated entities with equal bargaining power such does not

give rise to liability under GBL 349...large business are not the

small -t i me i ndividual consumers GBL 349 was inte
); Feinbergv. Federated Dep artment Stores, Inc., 15 Misc. 3d 299,

832N.Y.S.2d 760 (N.Y. Sup. 2007)( private contract dispute over
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( N.Y.A.T. 20Q®7i)v(ate contract dResenbetge. “ ) ;
Chicago Ins. Co. , 2003 WL 21665680 ( N.Y. Sup. 2003 )( conduct not

consumer oriented; “ Although the complaint i
that the insurer’s alleged bad acts had an 1 mj
plaintiff ) is a large law firm, which commenced this action to

protect its interests under a speci fGamaria nsur anc
v.PrudentialLongIsland Realty ,300A.D.2d332,751N.Y.S.2d 310

( 2002 )( .78 acre property advertised as 1.5
mi srepresentation had the potential to affect only a single real

estate transaction involving a single unique piece of

property...There was no impact on consumers or the public at large

“ ) Cruzv.NYNEX Information Resources , 263 A.D. 2d 285, 290, 703

N.Y. S.2d 103

(1 ' Dept. 2000).

Ixxvii .Seee.g., Golden Eagle Capital Corp. v. Paramount Mgt. Corp., 88 A.D. 3d 646,
931 N.Y.S. 2d 632 (2d Dept. 2011)(action to foreclose a mortgage homeowner asserts
counterclaims alleging fraud, equitable estoppel, doctrimmciean hands and violation of GBL
A 349; GBL A 349 claim dismissed fas the
consumers at | arged and therefo

Co., Inc., 88 A.D. 3d 622,934.Y.S.2d 308 fDept . 2011)

i nducement are based on defenda 0s all e
relating to the insurance polic s i1 %hewas
failed to allege...the type of conduct that would have a broad impact on consumers at large...an
his conclusory allegations about defendant ds
the claimd); Weinstein oelnc,8@ADa3di6A, OXBeNiIYIEs2d ei n D
305 (2d Dept. 2011) (homeowners enter into con
and decorating services at their home in exch
claims againstindividal s di smi ssed because fAplaintiff fai
commi tted by those defendants broadly i mpact.i
against corporation sustained because Apl aint
consumeyorierted conduct sufficient to state claims for deceptive business practices and false
advertisingo); Crown Associ at es, Il nc. V. Zot,
2011) (tenants allege that nAo6def eljedtprogerty or ches
with the intention of harassing the existing tenants who paid low rents, thereby forcing them out

of the building and enabling defendants to profit byamting the spaces thus cleared to new
tenants who would pay higher rentso.
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Complaintf ai | ed to all ege that the defentdadbdspwace
Merinv. Precinct Developers LLC , 74 A.D.3d688,902N.Y.S.2d 821

(1% Dept. 2010) (GBL 349 dismissed “since it stel
contractual dispute between the parties without ramifications for

the public at CoapergeNew York Central Mutual Fire
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Insurance Co. , 72 A.D. 3d 1556, 900 N.Y.S. 2d 545 (4 " Dept.

2010) (“this is a private contractual di sput e,
part i es Adugizav.Vantage Propert les ,LLC,69A.D.3d422,893

N.Y.S.2d19(1 SSDept. 2010)(“private di sputes between
tenants, not consumer - oriented conduct aimed at the public at

| ar g e "Beller v William Penn Life Ins. Co. , 8 AD3d 310, 314

[complaint stated a cause of ac tion pursuant to GBL 349 where the
plaintiffallegedthatthedefendanthadimproperlyraisedinsurance
ratesonitsflexiblepremiumlifeinsurancepoliciesbecauseithad

failed to consider factors such as improvements in mortality;

Elacqua v Physicians' Reciprocal Insurers , 52 AD3d 886, 888

[all egation that the defendant’s practice of
insureds that they had the right to choose an independent counsel

states a cause of action under GBL 349 because i
incident, but a routine practice that affected many similarly

situated i nsumbDendenbergy. Rosen ,71AD3d 187

( “ This case involves professional services s
and implementation of as tax - driven, sophisticated, individual

private pension plan co sting millions of dollars...this is

essentially a private dispute among the parties relating to advice

that plaintiff received and his particular plan structure, rather

than conduct affecting the consumeNorth8tid i ¢ at
Autobahn, Inc. vProgressive Ins. Group, 32 Misc. 3d 798, 928 N.Y.S. 2d 1999 (West. Sup.

2011) (AThe gravamen of the

claims is that Progressive through its empl oy
Repair Program (DRP)) DRP

(auto body) shops and away fromaiptiff by means of deceptive, misleading and untrue
statements which disparaged plaintiffod; motio
by insurance companies involving routine, widespread marketing and communication with

insureds, impacting ehpublic at large, may support a cause of action under section 349...This
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